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For several years there has been turmoil within the EU around the potential termination of bilateral investment
treaties ("BITs") concluded between EU member states, which peaked upon the issuance of the judgment in the
case between Slovakia and Achmea by the CJEU on 6 March 2018.[1] In this judgment the CJEU examined the ar-
bitration clause concluded in the Netherlands-Czechoslovakia BIT, and came to the conclusion that this clause
was not in line with EU law. While this conclusion has been criticized, in particular in light of the international
law on treaties, and there are doubts as to the relevance of this judgment to other BITs, the CJEU judgment
opened a new chapter in the intra-EU saga. Following this judgment several member states and the European
Commission took steps in order to ensure the termination of intra-EU BITs and the discontinuation of arbitral

proceedings conducted on their basis. The most recent act is the conclusion of a plurilateral agreement.

On 5 May 2020, twenty three Member States of the European Union concluded the Agreement for the
Termination of Bilateral Investment Treaties between the Member States of the European Union (“Agreement”).
[2] This Agreement is perceived by its signatories[3] and the European Commission[4] as an implementation of

the Achmea Judgment and is aimed at the termination of the FDI protection included in the intra-EU BITs.

The Agreement

The Agreement addresses both the issue of termination of the intra-EU BITs and sets out a scheme to be fol-
lowed by the signatories with regard to the arbitration proceedings conducted on the basis of the terminated
BITs. It also reiterates that the signatories should consider arbitration clauses included in the intra-EU BITs to be

incompatible with EU law, and thus inapplicable from the time both parties were EU Member States.

With regard to termination of the BITs, the Agreement stipulates that all BITs and sunset clauses in force after
the unilateral termination of the BITs shall be terminated and are ineffective as soon as the Agreement enters

into force for both parties to the relevant BIT.
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With regard to arbitration proceedings conducted on the basis of the BITs, the Agreement provides for different
rules depending on the status of the proceedings on the date of issuance of the Achmea Judgment.
Nevertheless, the main aim of all these provisions is to terminate all pending arbitration proceedings, as well as
proceedings for the enforcement of awards issued under intra-EU BITs. The Agreement sets out the rules and
conditions for negotiations with investors, and also provides for court proceedings in local state courts as an al-
ternative way to resolve the disputes. However, there are limitations as to the grounds for such claims. Further,
all these procedures require either waiving claims under the relevant BITs or at least suspending the arbitration

proceedings.

The Agreement is not yet in force, and shall become effective within 30 days after at least two signatories con-
clude the necessary procedures for its ratification, approval or acceptance. For each of the signatories, the date
of entry into force will depend on the date they deposit the necessary confirmations of ratification approval or

acceptance of this Agreement.

Commentary

The first question that arises in light of the Agreement is whether this is a definite end to all intra-EU BITs and

investment arbitration within the EU. The answer is no.

With regard to the termination of the intra-EU BITs listed in the Agreement, such a termination should be con-
sidered effective, as long as both parties to the BIT complete its ratification, approval or acceptance. This con-
clusion is in line with Article 54 (b) of the Vienna Convention on the Law of Treaties. A similar conclusion may be
reached with regard to the termination of the sunset clauses in case of a prior unilateral termination of a BIT.
Thus, after the entry into force of this Agreement, the BITs concluded between its parties shall be terminated in
full.

However, not all EU member states are currently a party to the Agreement. For now, Austria, Finland, and
Sweden will not be subject to the provisions included in the Agreement.[5] Thus, the BITs concluded by these
states with other EU members shall be unaffected by the Agreement, andinvestors from these three states and

those states themselves will still be subject to the applicable BITs.

Furthermore, as explicitly provided in the Agreement, it does not address the Energy Charter Treaty (ECT) and
arbitration proceedings under this treaty.[6] Thus, for now, investors pursuing claims under the ECT, irrespective

of their nationality will be able to pursue claims for a breach of the ECT.

This confirms that investment arbitration within the EU is not yet entirely put to rest.

Secondly, given the approach in the Agreement to new, pending and concluded arbitrations, the question is
whether the states can - by means of such an agreement - withdraw from already accepted offers to arbitrate.

The answer is not clear from the terms of the Agreement, or international law.

First of all, there is a strong argument to be made that the termination of a BIT does not affect the rights al-
ready exercised by an investor. In other words, it is not clear that a state can nullify rights that have already
been granted to a third party (investor). After a state accepts the offer to arbitrate, an agreement to arbitrate
binds the investor and the accepting state. Whether the Agreement can, under international law, nullify a bind-

ing arbitration agreement is uncertain.



In this respect, the Agreement only reiterates the states' argument that relevant offers to arbitrate were with-
drawn implicitly upon the accession of states to the EU, and therefore such offers were never really “accepted”
in claims brought by investors in one EU state against another EU state. Time will tell whether this provision of

the Agreement has any effect on the approach to the issue.

Indeed, one may argue that the Agreement itself supports the view that the arbitration clauses remain in force.
Otherwise, there would be no need for requiring the investors to refrain from commencing new arbitrations in

order to be able to pursue claims in national courts.[7]

The final question is whether the Agreement offers any meaningful alternative mechanism to investment arbi-

tration. Yet again, there is no clear answer.

The Agreement indeed provides for pursuing claims in local courts. While these provisions generously provide

for the renewal of time limits, the proposal itself seems unlikely to be chosen by the investors.

Firstly, there may be doubts as to the impartiality of local courts in respect to claims made by foreign investors
against that courts' state, especially given that the EU has already questioned the judicial system of some EU

countries.[8] This is why BITs provided for the neutral forum of arbitration.

Secondly, the Agreement obliges the investor in such a case to pursue claims for breach of EU law or local law
(with exclusion of any BIT provisions), in accordance with the law of the host State. However, claims for breach
of EU law or local law could have been pursued, even without the Agreement, and secondly, such claims are
rarely a concern of investment arbitration tribunals, as in most cases investment claims are based solely the

breach of the relevant BIT.

As stated in the introduction, the Agreement is yet another step taken by the states in order to put a stop to
investment arbitration within the EU. The only logical reason for such perseverance and the method of achiev-
ing this aim is that the states do not wish to provide such protection to FDIs anymore, which should be taken

into account by all future investors.

[1] Achmea Judgment, CJEU, Case C-284/16.

[2] Available at
https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/200505-hi-
lateral-investment-treaties-agreement_en.pdf

[3] Agreement, recital 4, page 5 and Article 7

[4] Communication of the European Commission of 5 May 2020, available at

https://ec.europa.eu/info/files/200505-bilateral-investment-treaties-agreement_en

[5] Although Ireland is also not a signatory to the Agreement, it is not a party to any intra-EU BITs that would

be in force.

[6] Agreement, recital 10, page 7.

[7] Agreement, Article 10.
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[8] In particular Poland and Hungary, see: https://www.europarl.europa.eu/news/en/press-

room/20200109IPR69907/rule-of-law-in-poland-and-hungary-has-worsened.
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