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LITIGATION

Court system

1 | What is the structure of the civil court system?

The UAE has both onshore and offshore jurisdictions, which have distinct
laws and regulations. The onshore courts, where proceedings are
conducted in Arabic, operate a civil law-based system. The offshore juris-
dictions, which include the Dubai International Financial Centre in Dubai
(DIFC) and the Abu Dhabi Global Market in Abu Dhabi (ADGM), have their
own civil and commercial laws and procedures, and their own courts.

UAE onshore courts
The UAE Onshore Courts run in two systems, federal and local. The emir-
ates of Sharjah, Ajman, Fujairah and Umm Al Quwain follow the federal
judicial system. However, Abu Dhabi, Dubai and Ras Al Khaimah main-
tain their own local judicial departments. Both systems have three levels
of courts, which are:
the Court of First Instance for both federal and local cases - this
has jurisdiction over all civil, commercial, administrative, labour
and personal status cases;
the Court of Appeal for both federal and local cases - this represents
the second stage of litigation and is competent to hear Court of First
Instance judgments where the losing party was not satisfied; and
the Court of Cassation for local cases. All decisions of the Court of
Cassation are final and binding and are not subject to appeal. For
federal cases, this is the Federal Supreme Court.

There are four types of court: civil courts, commercial courts, labour
courts and personal status courts. The courts are divided into two
circuits: the minor and major circuits. The minor circuits are formed by a
single judge who hears civil, commercial and labour actions the value of
which does not exceed 10,000,000 dirhams, counterclaims of any value,
personal status claims, common money division claims and labour
actions related to wages and salaries of any value. The major circuits
are formed of three judges, who have jurisdiction over all civil, commer-
cial and labour actions that do not fall within the jurisdiction of the minor
circuits (plus a few other matters such as real estate and bankruptcy).

For certain types of disputes, claimants have other alternatives
to the court system, such as the Insurance Disputes Settlement and
Resolution Committee for most insurance disputes, the Medical Liability
Committee and the Rental Disputes Committee.

UAE offshore courts
The UAE hosts two judicial free zones (DIFC and ADGM) which are inde-
pendent English language common law jurisdictions, with the DIFC
having its own laws modelled on English law and the ADGM largely
adopting English law.

DIFC

The DIFC courts have jurisdiction over most civil and commercial matters

occurring within the DIFC. The DIFC courts are divided as follows:
The Small Claims Tribunal (SCT) made up of a single judge who
can hear cases where the amount or value of the claim does not
exceed 500,000 dirhams; relating to employment law where all
parties to the claim elect in writing that it be heard by the SCT, and
non-employment related claims where the amount does not exceed
1,000,000 dirhams and all parties elect in writing for the claim to
be heard by the SCT.
The Court of First Instance, made up of a single judge which can
hear civil or commercial cases and disputes arising from or related
to a contract that has been fulfilled, or a transaction that has been
carried out, in whole, or in part, in the DIFC, or an incident that has
occurred in the DIFC; objections filed against a decision made by
the DIFC's bodies, which are subject to objection in accordance with
the DIFC's laws and regulations; and any application over which
the court has jurisdiction in accordance with the DIFC's laws and
regulations.
The Court of Appeal, which has jurisdiction over appeals filed
against judgments made by the Court of First Instance and inter-
pretation of any article of the DIFC’s laws upon the request of any
of the DIFC's establishments (with leave). It comprises at least
three judges, with the Chief Justice or most senior judge presiding.
This court is the highest court in the DIFC courts, and no appeal
shall arise from a decision of this court.

ADGM

The ADGM courts have jurisdiction over most civil and commer-

cial matters occurring within the ADGM. The ADGM courts have the

following levels:
The Court of First Instance, which is divided into three categories:
the Small Claims Division (SCD), the Employment Division and the
Commercial and Civil Division. The Commercial and Civil Division
can hear appeals from the SCD based on a question of law. A party
requires permission to appeal from an order or judgment in the
Court of First Instance to the Court of Appeal. It comprises the
Chief Justice and any judge of the ADGM courts directed to sit in
that court by the Chief Justice.
The Court of Appeal consists of the Chief Justice and any judge of
the ADGM courts directed to sit in that court by the Chief Justice. It
is the highest court, from which there is no further appeal.

Judges and juries

2 | What is the role of the judge and the jury in civil proceedings?
UAE onshore courts

Judges have an inquisitorial role and maintain significant discretion.

Judges at first instance are tasked with determining the facts of the
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case (very often through court-appointed experts, who prepare reports
to assist the court) and then ruling on the law. Proceedings in the UAE
are based on written pleadings of the parties, which are supported with
documentary evidence where there are generally no oral hearings.

The Federal Supreme Court maintains five judges appointed by
the Ruler of the UAE, after approval by the Federal Supreme Council.
The judges of the Federal Supreme Court cannot be removed and their
services cannot be ended except in certain circumstances (https://u.ae/
en/about-the-uae/the-uae-government/the-federal-judiciary).

The UAE's first female judge, H.E. Judge Kholoud al Dhaheri, was
appointed by the Abu Dhabi Judicial Department in 2008. Since then, a
number of female judges and public prosecutors have been appointed
in the UAE, and these numbers are increasing annually, highlighting the
UAE's continued efforts to bridge the gender gap and empower women
in the judiciary.

Juries are not involved in civil proceedings before the UAE courts.

UAE offshore courts

On the other hand, the DIFC and ADGM courts have an adversarial
system, based on the English system. DIFC courts judges, including the
Chief Justice, are appointed by a decree issued by the Ruler of the UAE
for a period not exceeding three years, and may be reappointed until
they reach the age of 75. ADGM courts judges are nominated by the
Chief Justice and subsequently appointed by the ADGM Courts Board.

Limitation issues

3 | What are the time limits for bringing civil claims?

Limitation periods (the time within which a party must file a claim or
commence a legal action) are set out in various laws depending on the
type of claim. Generally, the limitation periods for civil claims are:

) Limitation
Type of claim period UAE law
contracts 15years  Article 473 of the UAE Civil Code
(non-commercial)
) Article 95 of the UAE
Contracts (commercial) 10 years :
Commercial Code
Building contracts . -
10 years Article 880 of the UAE Civil Code
for defects
Disputes relating 1-3 vears Article 638 of the UAE
to cheques Y Commercial Code
Insurance disputes 3years Article 1036 of the UAE Civil Code
Tort (causing harm) 3years Article 298 of the UAE Civil Code
Sale of goods 1 year Article 524 of the UAE Civil Code
Employment disputes 1 year Article 6 of the UAE Labour Law
Disputes in relation to the Article 287(a) of the UAE
) 1 year ) .
carriage of goods by sea Commercial Maritime Law
Civil guarantees 6 months Article 1092 of the UAE Civil Code
Commercial guarantees 10 years Article 95 of the UAE
g Y Commercial Code
Rental claims ) -
5 years Article 474(1) UAE Civil Code

(renewal rights)

There is no uniform test for triggering the limitation period. It is very
important in each case to check what has triggered the limitation period
- for example, whether it was triggered by the harmful act itself, by the
discovery of the harmful act, etc.

Certain statutes (for example, article 481 of the UAE Civil Code)
suspend the limitation period if a party can demonstrate a ‘lawful
excuse’ for not filing a claim within the relevant time period. What will
amount to a ‘lawful excuse’ is not entirely clear. However, one example

www.lexology.com/gtdt
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is incapacity on the part of the claimant. The UAE courts have also noted
that that the limitation period will be suspended if it appears from the
surrounding facts and circumstances of the case that there was an
obstacle preventing the claim from being commenced.

For civil claims commenced in the DIFC courts, the limitation
periods are:

Limitation

Type of claim period DIFC law
Breach of contract 6 years Articte 123 of DIFC
Y Contract Law 2004

- Article 9 of DIFC
Joint liability 3years Obligations Law 2005
Negligence, occupiers’ 15 vears Article 9 of DIFC
liability or misrepresentation D Obligations Law 2005

No time limit Article 9 of DIFC Obligations

Fraud or 6 years if Law 2005 and Article 123

contract-based  of DIFC Contract Law 2004

Article 10 of DIFC

6 months Employment Law 2019

Employment disputes

For civil claims commenced in the ADGM courts, the limitation periods
are as dictated by English law (for example for breach of contract, six
years and for personal injury three years).

Pre-action behaviour

4 | Are there any pre-action considerations the parties should

take into account?

Although onshore UAE courts encourage the parties to attempt to
resolve their disputes using methods such as mediation prior to
commencing court action, this was generally not a legal requirement
until very recently. A few exceptions to this included: where the contract
required it; in the emirates outside of Dubai, Abu Dhabi and Ras Al
Khaimah, where parties to commercial disputes are required to first
refer their dispute to the Reconciliation and Settlement Committee; and
when a party wished to commence a claim against a public entity. In the
latter case, they will require permission from the legal department of
that emirate. In the case of Dubai, a party will require permission from
the Ruler’s Court, who will attempt to reach amicable settlement of the
dispute. If it cannot be settled within two months, the claim may proceed.

However, on 31 March 2021, the Dubai Court of First Instance
issued Circular No. 2 of 2021 introducing for the first time the concept of
a ‘pre-trial conference’, a concept familiar to common law jurisdictions.
The Circular provides that the pre-trial conference will be held between
the parties under the supervision of a judge, where the parties are to
discuss matters that will assist in the case being disposed of without
delay - giving the examples of the possibility of settlement and expe-
diting the trial process, narrowing down the scope of disputed issues
and scheduling a procedural timetable for submission of pleadings,
documents, expert reports, etc. How the circular will be implemented in
practice is yet to be seen.

Otherwise, traditionally, parties have not undertaken as many
pre-commencement steps as they would in other jurisdictions (unless
expressly required by the contract). The main reasons for this include
the fact that the concept of ‘without prejudice’ does not operate in the
UAE courts (so information used in mediation, for example, can poten-
tially be used against you) and the lack of costs consequences (ie, courts
only usually order the payment of a very nominal amount of the other
side’s legal fees, even if a party is unsuccessful).

Some voluntary pre-action steps that a party could take could
include seeking a report from an expert frequently retained by the
courts to review the evidence and present his or her views. Such a
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report, if favourable, could be used to attempt to persuade the other
party of your position, or be used as evidential support in proceedings
commenced subsequently.

In the DIFC, there are also no formal pre-action protocol procedures.
However, the Rules of the DIFC Courts (DIFC Court Rules) imply the use
of alternative dispute resolution as part of the overriding objective. In
the ADGM courts, the Rules provide that the court will expect the parties
to have considered whether mediation might enable the settlement of
the dispute prior to the commencement of proceedings, and the court
may, on its own initiative or upon the application of any party, make an
order referring the dispute or any part of the dispute to court-annexed
mediation.

Starting proceedings

5 | How are civil proceedings commenced? How and when are the
parties to the proceedings notified of their commencement?
Do the courts have the capacity to handle their caseload?

To commence proceedings in the UAE, a claim must be filed at the Case
Management Office of the relevant court (i, the court that has jurisdiction
to hear the dispute) either in person or online via the court's electronic
portal. The claim needs to set out the basis of the dispute and the reme-
dies sought and attach any supporting documents in Arabic or translated
into Arabic by an official translator. A court fee will also need to be paid.
In Dubai, the court fee is 6 per cent of the value of the claim, which is
capped at a maximum of 40,000 dirhams depending on the claim value
(except for labour claims which is 5 per cent of the claim value, capped
at 20,000 dirhams) and in Abu Dhabi, the court fee is 5 per cent of the
claim amount, which is capped at a maximum of 40,000 dirhams (except
for labour claims, which do not require a court fee). Note that these are
subject to change. The court bailiffs" office will then serve the claim along
with a court notice on the defendant and the first hearing date will be set.
This is usually two to three weeks after the claim has been filed.

In the DIFC courts, proceedings are commenced by filing a form
under Part 7 or Part 8 of the Rules and paying the court fee. Proceedings
are commenced once the court issues a claim form at the request of the
claimant. After a claim form has been issued by the court, it must be
served on the defendant by the claimant within four months after the
date of issue (unless the defendant is outside of the DIFC or Dubai, in
which case the claimant has six months).

The ADGM has a similar process where claims must be filed elec-
tronically and proceedings are commenced when the court issues the
claim form. The claimant has a similar time to serve the proceedings on
the defendant (except in the case of the Small Claims Division, where
it has 14 or 21 days, depending on whether the defendant is inside or
outside Abu Dhabi).

The UAE courts are very efficient and regular dates for plead-
ings, and eventually judgment, are set within short and reasonable
time periods.

Timetable

6 | What is the typical procedure and timetable for a civil claim?

Generally, in the UAE onshore courts, once a claim form is served on a
defendant, the court will schedule the first hearing within two to three
weeks from the date of service for the defendant to file its defence. After
the defence is filed, there may be several rounds of submissions and the
court may appoint an expert from its panel of experts. The expert then
largely takes over conduct of the case, meets with the parties, reviews
the evidence and pleadings, and issues a report to the court. The court
then reviews the expert’s report and will often adopt the expert’s findings
and issue judgment. Generally, cases are usually concluded within 12 to
18 months of their commencement.

Kennedys Law LLP

However, this may be slightly different now in the Dubai courts with
the recent introduction of Circular No. 2 of 2021 introducing for the first
time the concept of a ‘pre-trial conference’, where parties can discuss
(supervised by a judge) a procedural timetable for submission of plead-
ings, documents, expert reports, etc.

The processes in the DIFC and ADGM courts are similar. A defendant
can file an acknowledgement of service within 14 days after service of
the claim form. Assuming it has done so, a defendant who wishes to
defend all or part of a claim must file a defence and serve a copy on the
claimant within 28 days after service of the claim form (for small claims
in the ADGM, a response is required within seven days). If a claimant
wishes to file a reply to the defence, it must file and serve the reply on
all parties within 21 days after service of the defence. At this stage, the
court may issue a summary judgment, issue directions or set a date for
a case management conference depending on the case. Generally, the
process is quite fast-paced and efficient.

Case management

7 | Can the parties control the procedure and the timetable?

The Case Management Office controls the procedure and timetable in
UAE courts. However, a party can request an adjournment of a hearing
for extra time to file a proceeding or document. With the recent intro-
duction of Circular No. 2 of 2021 in Dubai Courts, introducing for the
first time the concept of a ‘pre-trial conference’, the parties in Dubai
Court proceedings may have some more control over the scheduling of
a procedural timetable.

The parties in the offshore courts would have slightly more flex-
ibility to determine the timetable (eg, the parties may attempt to agree
the timetable by consent, which the court can endorse). In DIFC and
ADGM courts, it is possible for the parties to request the court to issue a
consent order to stay the proceedings or extend a deadline.

Evidence - documents

8 | Is there a duty to preserve documents and other evidence
pending trial? Must parties share relevant documents
(including those unhelpful to their case)?

There is no duty to preserve documents or other evidence pending trial
under UAE law. Further, the parties are not required to share docu-
ments with one another.

The ADGM Court Procedure Rules and DIFC Court Rules contain
detailed provisions on disclosure of documents, but generally, a party
is only required to disclose those documents on which it relies, unless
ordered by the court to do otherwise. Courts also have the power to
order the preservation of evidence.

Evidence - privilege

9 | Are any documents privileged? Would advice from an
in-house lawyer (whether local or foreign) also be privileged?

The concept of legal-professional privilege and ‘without prejudice’
privilege do not exactly exist within onshore UAE. There are no express
provisions within the law covering them, so technically a party can use
any document that supports their position in civil litigation. However,
UAE lawyers are bound by the duty of confidentiality to their client, so
communications between them and their clients would be confiden-
tial (subject to some very limited exceptions, such as where the court
requires their production).

Similar duties of confidentiality exist in the DIFC and ADGM, where
lawyers are required to keep information communicated to them by
their client confidential unless such disclosure is authorised by the
client, ordered by the ADGM courts or as required by law. The DIFC
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Court Rules go further to actually define the term ‘privilege’, which is
stated to be the right of a party to refuse to disclose a document or
produce a document or to refuse to answer questions on the ground of
some special interest recognised by law.

Evidence - pretrial

10 | Do parties exchange written evidence from witnesses and
experts prior to trial?

In general, the parties do not exchange written evidence from factual
witnesses in UAE court proceedings. It is usual practice for the court
to appoint one of their panel experts to examine the factual matters
and produce a report. While such reports are not binding on the courts,
they are more often than not adopted by them. The parties do, however,
sometimes retain informal witnesses to assist orally during the expert
process, and sometimes retain their own experts on particularly tech-
nical matters whose reports are exchanged prior to judgment.

The DIFC and ADGM courts have comprehensive rules on evidence
admissibility, and it is common for the court to set dates by which
the parties are to exchange witness statements. A witness who has
provided a statement will be expected to attend the trial to be cross-
examined. The courts can also admit expert evidence both orally and
through written expert reports. Those experts will also then be required
to attend for cross-examination at trial.

Evidence - trial

11 | How is evidence presented at trial? Do witnesses and experts
give oral evidence?

In the UAE onshore courts, evidence is presented through written
submissions and memorandums. As the parties do not exchange written
evidence from witnesses and experts, it is rare that the court would
hear oral evidence. However, the parties can file an application to the
court requesting permission to present oral evidence. The application
is at the discretion of the court only. In addition, courts do not hear oral
arguments or submissions from lawyers.

The DIFC and ADGM courts are more akin to the English courts and
allow parties to present their evidence by way of both written and oral
evidence for witnesses and experts, and are often required to attend for
cross-examination at trial.

Interim remedies

12 | What interim remedies are available?

There are a range of interim remedies available in UAE courts, such as
precautionary attachment orders to prevent dissipation of assets, travel
bans to prevent a defendant from leaving the country while proceedings
are ongoing and arrest orders. The granting of interim remedies is a
matter for the court’s discretion and it is for the applicant to prove that
the relevant requirements have been satisfied.

Both the DIFC Court Rules and ADGM Court Procedure Rules
provide that they are able to grant a number of interim remedies,
including:

interim injunctions;

interim declarations;

property preservation and inspection orders;

orders for the sale of property;

freezing orders;

disclosure and search orders; and

interim payment orders.

www.lexology.com/gtdt

United Arab Emirates

Remedies

13 | What substantive remedies are available?

The substantive remedy available in UAE courts, if (in the case of
contract law) a party is unable to give specific performance of an obli-
gation, is monetary damages - direct damages, loss of profits, loss of
opportunity, consequential damages and even moral damages. The UAE
does not recognise the concept of punitive or exemplary damages. In
addition, the court can also award up to 12 per cent interest; however, 9
per cent is usually awarded.

Under the DIFC Law of Damages and Remedies, the primary
substantive remedy available is damages. However, a court may also
make orders for restitution, specific performance of a contract, declara-
tion as to the rights, liabilities and obligations of a person, an injunction
or any other order that the court thinks fit. The measure for damages
is the amount of money that would put the person in the same posi-
tion as they would have been in had they not sustained the wrong to
be compensated, plus any other loss caused by the breach. The ADGM
courts also have similar powers to award damages as well as make
orders for injunctions or specific performance.

Enforcement

14 | What means of enforcement are available?

In UAE courts, enforcement of a final judgment is dealt with by the Court
of Execution. A judgment creditor must file a Statement of Execution
with the Court of Execution, which is served on the judgment debtor,
who then has 15 days to pay the judgment amount. If the judgment
amount is not paid within the specified time limit, the judgment creditor
may file an application with the Court of Execution requesting them to
file an attachment order against the judgment debtor’s assets.

In the DIFC courts, a judgment creditor may enforce a judgment
for the payment of money by a charge over property, attachment of
assets, execution against assets or appointment of a receiver. In the
ADGM courts, enforcing a judgment or order for payment of money may
be done by taking control of goods, attaching of earnings, obtaining a
third-party debt order, charging orders and other orders for things such
as possession of land and appointing receivers.

Public access

15 | Are court hearings held in public? Are court documents
available to the public?

Technically, hearings in the UAE courts should be held in public.
However, in practice, there are usually no oral hearings. The court
file (containing the pleadings, judgments, etc) is not available to
the public to inspect - only the parties to the proceedings and their
lawyers (or another party with a power of attorney from that party) can
access the file.

The general rule is that DIFC and ADGM court hearings are public
unless the judge determines otherwise. DIFC and ADGM court judg-
ments and orders can be found on their websites. In addition, the ADGM
courts’ website contains hearing dates and recordings of virtual hear-
ings for some cases.

Costs

16 | Does the court have power to order costs?

The UAE Courts do have the power to order costs. However, they
usually only award costs to the successful party for court filing fees,
court-appointed experts’ fees and a minimal amount for lawyers’ fees of
approximately 2,000 dirhams. There is no concept of security for costs
in the UAE courts.
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The general rule with respect to costs in the DIFC courts is that the
unsuccessful party will be responsible for settling the successful party's
costs. However, the DIFC Court Rules provide that the court must take
into consideration all the circumstances when making an order as to
costs, including the parties conduct. The ADGM Court Procedure Rules
follow a similar framework with respect to costs.

Funding arrangements

17 | Are ‘no win, no fee' agreements, or other types of contingency
or conditional fee arrangements between lawyers and their
clients, available to parties? May parties bring proceedings
using third-party funding? If so, may the third party take a
share of any proceeds of the claim? May a party to litigation
share its risk with a third party?

UAE law prohibits conditional and contingency fee arrangements
between lawyers and clients. However, conditional fee arrangements
(eg, where a lawyer receives an uplift in fees in the event of success,
but not a share of the proceeds) are permitted in DIFC and ADGM
court proceedings but should comply with certain requirements.
Contingency fee arrangements are generally prohibited in DIFC court
proceedings.

UAE law does not prohibit third-party funding. However, it is still not
widely used in UAE court proceedings. Third-party funding is permitted
in both the DIFC and ADGM courts - see for example the DIFC's Practice
Direction on Third Party Funding in March 2017 and Part 9 of the ADGM
Court Regulations.

Insurance

18 | Is insurance available to cover all or part of a party’s legal
costs?

UAE law does not prohibit after the event and other types of costs insur-
ance. However, they are not commonly used in UAE litigation, whether
onshore or offshore UAE.

Class action

19 | May litigants with similar claims bring a form of collective
redress? In what circumstances is this permitted?

Neither the UAE onshore courts nor offshore courts have any laws or
procedures for class action proceedings. However, both the DIFC and
ADGM courts have the power to make a Group Litigation Order if there
are a number of claims that give rise to common or related issues of
fact or law.

Appeal

20 | On what grounds and in what circumstances can the parties
appeal? Is there a right of further appeal?

A party has the right to appeal Court of First Instance judgments to
the Court of Appeal, generally within 30 days, and it is very common to
do so. Court of Appeal judgments can also be appealed to the Court of
Cassation, generally within 60 days but only if the value of the lawsuit is
more than 10 million dirhams; if there was a violation of law (a mistake
in its application or interpretation); if there was an issue with the
procedures or jurisdiction that effected the judgment; if there were no
grounds or insufficient grounds in the judgment; or it was out of scope
from what was requested.

Court of Cassation judgments are final and binding and cannot be
appealed. Decisions of the Insurance Dispute Committee and Medical
Liability Committee can be appealed to the Court of First Instance
within 30 days.
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Both the ADGM and DIFC courts provide that decisions of the Court
of First Instance can be appealed to the Court of Appeal where permission
to appeal has been obtained. Permission will only be granted where the
court considers that the appeal would have a real prospect of success
or there is some other compelling reason why the appeal should be
heard. Decisions of the Courts of Appeal are final and binding and cannot
be appealed.

Foreign judgments

21 | What procedures exist for recognition and enforcement of
foreign judgments?

The UAE is a party to several agreements for judicial cooperation in rela-
tion to the reciprocal enforcement of foreign judgments between the
signatory countries (some of which bind the DIFC courts as well), for
example, the GCC Convention for the Execution of Judgments, Delegations
and Judicial Notifications. In these cases, the party seeking enforcement
must apply to the Execution Court to register the judgment (with a certi-
fied and legalised copy of the judgment and proof that it is enforceable
under the law of the country of origin). The Execution Court's order can
be appealed to the Court of Appeal within 30 days.

Where no treaty or agreement exists, pursuant to articles 85-88 of
Cabinet Resolution No. 57 of 2018 concerning the Executive Regulations of
the UAE Civil Procedure Law, judgments passed in a foreign country may
be executed within the UAE courts under the same conditions provided
for by the law of the foreign country, provided that certain conditions are
adhered with. An application for execution must be made in accordance
with article 16 and submitted to the execution judge. The execution judge
can then issue his order within 3 days so long as the following are verified:

that the courts of the UAE are not exclusively competent in the

dispute in which the judgment was rendered and that the foreign
court is competent in accordance with the rules of international
jurisdiction established by their law;

the judgment is delivered in accordance with the law of the country;

the litigants in the case in which the foreign judgment was deliv-

ered were summoned and duly represented (meaning that foreign
summary judgments, for example, are not enforceable in the UAE);
the judgment has the force of res judicata in accordance with the law
that issued it; and

the judgment does not conflict with a judgment or order rendered by

a UAE court and does not contain anything contrary to public order.

The DIFC and ADGM courts have also signed several similar agreements
and have the power to ratify foreign judgments. Once the judgment has
been ratified by the court it can be enforced within the DIFC or ADGM as
any other judgment would, in accordance with the court rules and regula-
tions. Often, the DIFC courts have been used as a conduit jurisdiction to
enforce foreign court judgments in Dubai (especially when the subject of
the judgment has assets in the DIFC).

Foreign proceedings

22 | Are there any procedures for obtaining oral or documentary
evidence for use in civil proceedings in other jurisdictions?

Generally, requests for evidence from foreign courts would occur through
diplomatic channels through the onshore UAE courts and would often be
subject to evidence of any arrangements between the UAE court and the
foreign court (such as specific treaties).

However, the DIFC and ADGM have written procedures set out for
the collection of evidence for use in foreign courts (see Rules 30.65-67
of DICR Court Rules; Rules 131-134 of the ADGM Court Procedure Rules
of 2016 and article 82 of the ADGM Court Regulations). The procedures
appear to have been used for the first time recently in the DIFC Court of
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First Instance where the court allowed the examination of two UAE-based
witnesses based on two requests for judicial assistance from the District
Court of the State of Minnesota.

ARBITRATION

UNCITRAL Model Law
23 | Is the arbitration law based on the UNCITRAL Model Law?

Yes. The UAE's onshore arbitration law is set out in Federal Law No. 6
of 2018 (UAE Arbitration Law) and has brought the UAE's approach to
arbitration more in line with international standards. UNCITRAL includes
the arbitration laws of the UAE, namely the UAE Arbitration Law, the
DIFC's Arbitration Law No. 1 of 2008 (as amended in 2013), and ADGM's
Arbitration Regulations of 2015 in the list of jurisdictions that have arbi-
tration laws based on the UNCITRAL Model Law.

Arbitration agreements

24 | What are the formal requirements for an enforceable
arbitration agreement?

The main requirement for an enforceable arbitration agreement is that it
be in writing, otherwise it will be void (article 7(1) of the UAE Arbitration
Law, article 12 of the DIFC Arbitration Law and article 14 of the ADGM
Arbitration Regulations). An arbitration agreement can be in the form of
an arbitration clause in a contract or in the form of a separate agreement.

However, the UAE Arbitration Law contains an additional require-
ment that the person or representative signing the arbitration agreement
must have the authorisation or capacity to conclude the agreement,
otherwise it will be null and void (article 4(1)). The courts have taken
various approaches in relation to whether a legal representative has the
authority to bind the party to an arbitration clause, including requiring
‘special authorisation’ in the signatory’s power of attorney expressly
authorising them to conclude an arbitration, and a legal presumption that
the signature is that of the legal representative to that entity and they
have authority to agree to arbitration.

Choice of arbitrator

25 | If the arbitration agreement and any relevant rules are silent
on the matter, how many arbitrators will be appointed and how
will they be appointed? Are there restrictions on the right to
challenge the appointment of an arbitrator?

If the arbitration agreement and relevant rules are silent on the number

of arbitrators and their appointment, then:
the UAE Arbitration Law provides that there will be three arbitrators
(article 9(1)). In that case, each party will nominate one arbitrator
and then those two arbitrators will nominate the third arbitrator. If
one of the parties fails to nominate its arbitrator within 15 days of the
notice from the other party’s request, or if the appointed arbitrators
fail to arrive at an agreement regarding the third arbitrator, then the
court shall appoint the third arbitrator (article 11(3));
the DIFC Arbitration Law provides that there will be one arbitrator
(article 16(2)). If the parties do not agree on the arbitrator within 30
days of one party’s request, then the arbitrator will be appointed by
the DIFC Court of First Instance (article 17(3)); and
the ADGM Arbitration Regulations provide that there will be one
arbitrator (article 18(2)). If the parties do not agree on the arbitrator
within 30 days of one party’s request, then the arbitrator will be
appointed by the institution administering the arbitration or if there
is none, then the arbitrator will be appointed by the ADGM Court of
First Instance (article 19(3)(a)).
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In relation to challenging the arbitrators, all three UAE arbitration laws
have similar requirements - that arbitrators can only be challenged if
circumstances that give rise to serious doubts regarding their impar-
tiality or independence exist, or if it is proven that conditions agreed
upon by the parties or prescribed by the law were not satisfied. A party
can only challenge for reasons they become aware of after the arbitra-
tor's appointment (article 14 of the UAE Arbitration Law, article 18 of the
DIFC Arbitration Law and article 20 of the ADGM Arbitration Regulations).

Arbitrator options

26 | What are the options when choosing an arbitrator or
arbitrators?

The parties are free to elect the arbitrator they deem fit (provided that
they are independent) even if not registered with any of the local institu-
tions. The UAE has a significant pool of arbitrators to choose from - both
locally and internationally - sufficient to meet the needs of even the
most complex arbitrations. That said, it is still common to be seeking
international expertise for the larger or more complex disputes - most
often among English barristers or highly qualified civil lawyers (from
both the Middle Eastern region and abroad).

Arbitral procedure

27 | Does the domestic law contain substantive requirements for
the procedure to be followed?

The UAE Arbitration Law provides that the parties may agree on the
procedures to be adopted in the arbitration, including to agree that a
particular institution’s arbitral rules will be applicable. If there is no
agreement to follow certain procedures, then the Tribunal may deter-
mine the procedures it deems appropriate in @ manner not inconsistent
with the principles of litigation and international conventions to which
the UAE is a party (article 23 of the UAE Arbitration Law). The DIFC and
ADGM laws provide similarly.

Court intervention

28 | On what grounds can the court intervene during an
arbitration?

Generally, the court’s ability to intervene in UAE-seated arbitrations
is more limited than it used to be before the enactment of the UAE
Arbitration Law. A party can approach the court in certain circum-
stances - for example, a party may request the court to take necessary
action to complete the formation of the tribunal if there are difficulties
with arbitrator appointment (article 11) or a party can request the court
to rule on the tribunal’s decision as to its own jurisdiction within 15 days
of that decision (article 19).

The DIFC Arbitration Law and ADGM Arbitration Regulations
expressly provide that the court shall not intervene in arbitration except
to the extent provided in the law - and there are a number of grounds
provided in the law, similarly including in relation to the appointment of
arbitrators and a review of the decision on jurisdiction.

The parties cannot generally agree to limit the court’s powers of
intervention unless expressly set out in the law - for example, article
23(3) of the DIFC Arbitration Law provides that the court's ability to
intervene is ‘subject to the process agreed between the parties’.

Interim relief

29 | Do arbitrators have powers to grant interim relief?

Arbitrators have the power, at the request of a party, to grant interim
or precautionary measures that the tribunal considers fit with respect
to the subject matter of the dispute, unless the parties agree otherwise
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(article 21 of the UAE Arbitration Law, article 24 of the DIFC Arbitration
Law and article 28 of the ADGM Arbitration Regulations). The court also
has these same powers. These measures include to:
preserve evidence that may be material to the dispute;
take necessary measure to maintain goods that constitute part of
the subject matter of the dispute;
preserve assets and property out of which an award can be
satisfied:;
maintain or restore the status quo pending determination of the
dispute; or
order an action to be taken to prevent current or imminent harm
or prejudice to the arbitral process or refrain from taking an action
that may cause harm or prejudice to the process.

The institutional rules also often provide the tribunal with these powers
- for example, the DIAC Rules (article 31) provide that a tribunal can
grant any interim relief that it deems necessary, including injunctions
and measures for conservation of goods.

Award

30 | When and in what form must the award be delivered?

The award must be delivered in writing and signed by at least the
majority of the arbitrators.

The UAE Arbitration Law states that it must be provided within
the period agreed upon by the parties. If there has been no agreement,
then the award must be issued within six months from the date of the
first session of arbitration (extendable by six months by the Tribunal
and longer, if necessary, by the court). It must contain the names and
addresses of the parties, the names, nationalities and addresses of
the arbitrators, a copy of the arbitration agreement, a summary of the
parties' reliefs, submission and documents, the dispositive part and (if
required) the reasons of the award, and the date and place of issuance
(articles 41 and 42).

The DIFC Arbitration Law and ADGM Arbitration Regulations appear
to be more flexible in this respect and do not contain a time limit within
which arbitrators must issue the award. They only state that the award
must contain the reasons upon which it is based unless the parties
agree otherwise. They also require the award to state its date and the
seat it was made, together with fixing the costs of the arbitration (article
38 DIFC Arbitration Law and article 55 ADGM Arbitration Regulations).

Appeal
31 | On what grounds can an award be appealed to the court?

Arbitral awards issued in accordance with the UAE Arbitration Law
are final and binding and not subject to any supervision of the Court
of Appeal, other than on very limited grounds. The limited grounds on
which an arbitral award can be challenged or annulled are set out in
article 53 of the UAE Arbitration Law. The grounds are:
absence of an arbitration agreement (or if it is void or terminated);
one of the parties, at the time of enforcement, lacks capacity or is
of diminished capacity;
the person lacked the legal capacity to take any action regarding
the right, including capacity to enter into the agreement itself;
if one of the parties was unable to present its case as a result of
not being given proper notice of the proceedings, or the arbitral
tribunal’s violation of the litigation principles or for other reasons
beyond its control,
the arbitral award fails to apply the law agreed upon by the parties;
if the composition of the tribunal or the appointment of one of the
arbitrators is in conflict with the provisions of the law or agreement
of the parties;
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if the arbitral proceedings are invalid to the effect that impairs the
award, or if the award is rendered after the due time limit; or

if the award deals with matters not falling within the scope of the
arbitration agreement. If those matters can be separated, then the
nullity affects exclusively the latter parts only.

The application to annul must be made within 30 days following notifica-
tion of the award by the party requesting the annulment. The decision
made by the court on this action to annul is final and not subject to any
appeals (articles 53 and 54 of the UAE Arbitration Law).

The DIFC and ADGM's laws provide slightly more limited grounds
for challenge (articles 41 and 57 respectively) but the applications can
be made within three months from receipt of the award (not the shorter
30 days required by the onshore UAE laws). The grounds are that:

a party to the arbitration agreement was under some incapacity, or

the agreement was not valid;

the party making the application was not given proper notice of the

appointment of an arbitrator or of the proceedings;

the award contains decisions beyond the scope of the submission

to arbitration (if that section of the award can be separated then

only that section will be set aside);

the composition of the arbitral tribunal or the procedure was not in

accordance with the agreement of the parties, unless that agree-

ment is in conflict with the provision of a law from which the parties
could not derogate;

the subject matter of the dispute was not capable of settlement by

arbitration under its laws;

the dispute was expressly referred to a different body or tribunal

for resolution (DIFC only); or

the award was in conflict with the public policy of the UAE.

Enforcement

32 | What procedures exist for enforcement of foreign and
domestic awards?

For enforcement in onshore UAE, a slightly different process applies for
domestic awards versus foreign awards.
Enforcement of domestic awards is governed by articles 52-57
of the UAE Arbitration Law. An application first needs to be made
to the Court of Appeal to request the confirmation of the award
requiring the original award or certified copy, a copy of the arbitra-
tion agreement, certified Arabic translation of the award and a copy
of the transcript of filing the judgment with the court. The court
then confirms and can enforce the award within a period of 60 days
from the submission, unless it finds that one of the grounds for
annulment is satisfied (article 55). The parties then have 30 days
after the Court of Appeal’s order to appeal to the Court of Cassation
(article 54).
For the enforcement of foreign awards, the procedure is set out in
article 85(2) of Cabinet Decision No. 57 of 2018 (On the Regulation
of Federal Law No. 11/1992 on the Civil Procedure). This is the
same procedure as the enforcement of foreign judgments except
for the award. It must also have been issued on a matter for
which arbitration is permissible in accordance with UAE law and
is enforceable in the jurisdiction in which it is issued (article 86). An
application for execution must be made in accordance with article
16 and submitted to the execution judge. The execution judge
can then issue his or her order within three days, so long as the
following are verified:
that the courts of the UAE are not exclusively competent in the
dispute in which the award was rendered and that the foreign
tribunal is competent in accordance with the rules of interna-
tional jurisdiction established by their law;
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the award is delivered in accordance with the law of the country;
the litigants in the case in which the foreign award was deliv-
ered were summoned and duly represented (meaning that
foreign summary judgments, for example, are not enforceable
in the UAE);

the award has the force of res judicata in accordance with the
law that issued it; and

the award does not conflict with a judgment or order rendered
by a UAE court and does not contain anything contrary to
public order.

Further, article 88 of the Executive Regulations states that the regula-
tions will not prejudice the provisions of treaties, which would include
the New York Convention (Recognition and Enforcement of Foreign
Arbitral Awards 1958) to which the UAE is a party.

For enforcement in the DIFC and the ADGM, all awards, regard-
less of the state or jurisdiction in which they are made, are treated the
same, with the same procedure. For enforcement of an award, a party
must make an application for enforcement to that court (DIFC court if
a DIFC award or ADGM court if an ADGM award). Subject to any chal-
lenges to recognition and enforcement, if the court decides to recognise
the award, it will issue an order in both English and Arabic. The award
creditor must then serve that court order on the award debtor and the
award cannot be enforced until 14 days have elapsed or until any set-
aside order has been disposed of.

Costs

33 | Can a successful party recover its costs?

The UAE Arbitration Law (article 46) provides the arbitral tribunal with
the power to order the payment of arbitration expenses, including the
fees and expenses incurred by the tribunal and the appointment of
experts by the tribunal. The difficulty with the provision is that it does
not expressly provide that arbitrators can order that the unsuccessful
party pay the successful party’s legal costs (which are often the largest
part of the fees and expenses). Some of the institutional rules selected
expressly provide the tribunal with this power. In any case, especially
where the arbitral rules are silent on the matter of legal costs, it is best
practice for parties to agree for the tribunal to have this power either in
the arbitration agreement or in the terms of reference once the arbitra-
tion commences. If a third-party funder is involved, it would also be best
practice for the parties to consider what would happen to those funder’s
costs and agree this in the terms of reference.

The DIFC Arbitration Law and ADGM Arbitration Regulations
expressly provide that the arbitral tribunal must fix the costs of the arbi-
tration in its awards, with the term ‘costs’ including fees of the tribunal
and the reasonable costs of legal representation. Provided the tribunal
orders so, a successful party can recover its reasonable costs.

ALTERNATIVE DISPUTE RESOLUTION

Types of ADR

34 | What types of ADR process are commonly used? Is a
particular ADR process popular?

Alternative forms of party-instigated dispute resolution (such as media-
tion, conciliation and negotiation) are generally not as common in
the UAE as they are in jurisdictions such as the United Kingdom and
Australia. This is largely due to the fact that the concept of ‘without prej-
udice’ privilege does not exist in the UAE, meaning that parties are more
reluctant to engage in without prejudice discussions for fear that what
they say will be used against them in later court proceedings. Having
said that, mediation appears to be on the rise.
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There are a few alternative forms of resolution set up by the courts
and also for specific industries, for example:

in the emirates outside of Abu Dhabi, Dubai or Ras Al Khaimah, all

commercial disputes must first be referred to a Reconciliation and

Settlement Committee to facilitate settlement and only then can

proceedings be filed in court;

the Special Judicial Committee has exclusive jurisdiction to deter-

mine all landlord and tenant disputes;

the Centre for Amicable Settlement of Disputes in Dubai - where

disputes of a certain nature (eg, claims under 100,000 dirhams)

must first be referred to the centre for settlement, or parties can

elect to approach the centre before commencing proceedings,

the Insurance Disputes Committee for some

related disputes;

the Ministry of Labour’s settlement process for disputes between

employer and employee; and

Dispute Resolution Boards and other expert determination some-

times used in the construction industry.

insurance-

The DIFC court, while emphasising its primary role as a form for deciding
civil and commercial disputes, encourages parties to consider the use of
ADR (such as mediation and conciliation) and can also adjourn the cases
to encourage parties to use ADR. The DIFC-LCIA Arbitration Centre has its
own set of Mediation Rules which parties can opt into and also has avail-
able a schedule of costs for adjudication, expert determination and other
ad hoc ADR proceedings in which the DIFC-LCIA Arbitration Centre is the
administering institution (pursuant to the rules agreed by the parties).
The ADGM courts provide a court-annexed mediation service,
which was set up in 2016 to serve the increasing demand for mediation
solutions. A dispute can be referred to court-annexed mediation either
voluntarily by all parties to a dispute, or by an order of the court.

Requirements for ADR

35 | Is there a requirement for the parties to litigation or
arbitration to consider ADR before or during proceedings?
Can the court or tribunal compel the parties to participate in
an ADR process?

Generally, no (subject to the commercial disputes in the emirates
outside of Dubai, Abu Dhabi or Ras Al Khaimah). However, if the contract
provides that ADR (such as negotiation or mediation) is required prior
to commencing proceedings (especially arbitral proceedings), then it
will be necessary to engage in that process to ensure the validity of
the award.

The DIFC or ADGM court judges, if they deem it appropriate, can
require parties to engage in an alternative dispute resolution process,
such as mediation.

MISCELLANEOUS

Interesting features

36 | Are there any particularly interesting features of the dispute
resolution system not addressed in any of the previous
questions?

One of the particularly unique and interesting features of litigation in
the UAE is the court’s heavy use of experts to prepare reports to assist
it with its decision making. While in other jurisdictions courts are only
likely to retain experts to assist in particularly technical or difficult cases
and in addition to the parties’ own experts, in the UAE, courts almost
always appoint experts to review the facts and evidence and produce a
report containing their findings. Although the reports are not binding,
often these expert findings are adopted by the courts.
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UPDATE AND TRENDS

Recent developments

37 | Are there any proposals for dispute resolution reform? When
will any reforms take effect?

One of the main changes to civil procedure in the UAE over the last
year was introduced by Cabinet Decision No. 33 of 2020. The resolu-
tion amends certain key provisions of the regulations to the UAE Civil
Procedure Code including:
The removal of the ability for the parties themselves to affect
service through ‘'modern technology'. Under the previous regula-
tions, the parties used to be able to use audio or video calls, text
messages, etc to serve summons. However, the new resolution
removes the parties’ abilities to use these platforms and these
modern technology platforms can now only be used by courts and
authorised private process servers.
Increased powers of the Case Management Office (CMO) - the
Supervisory Judge of the CMO can now impose sanctions on parties
who do not comply, and they can now meet the parties and offer
them conciliation. If settlement is reached, they can make a deci-
sion stating the substance of the agreement, which will have the
force of an executive instrument. Also, any dispute as to whether
the claim should continue, lacks jurisdiction, etc, will be decided
by the CMO.
Increased powers of the minor circuit court - now, civil, commer-
cial and labour claims of not more than 500,000 dirhams in value
and claims challenging the validity of signatures are to be heard
by the minor circuit of the court and disposed of in one hearing.
Minor circuit courts can now hear disputes up to 10 million dirhams
(previously 1 million dirhams).
Increased scope of availability of the payment order process - the
new law now allows creditors to include damages sought, as well
as the outstanding debt and interest. Also, previously, the creditor
was only able to file the payment order where the debtor resides,
but is now able to file the payment order where the contract was
concluded. Further, payment orders for values less than 50,000
dirhams are no longer appealable.
Further clarity on the requirement for travel bans - the court has
clarified that it can only impose a travel ban where there was an
unconditional debt of not less than 10,000 dirhams, and the court
must be convinced that the debtor might flee the country. If the
debt amount is not specified, the applicant is also now required to
submit a guarantee to the court to cover the damage in case the
travel ban application is found to be ‘incorrect’.
More efficient litigation - now postponements can only be for an
urgent reason, and courts are required to issue their final judg-
ment within 100 days from the matter being referred to the CMO.

Coronavirus

38 | What emergency legislation, relief programmes and other
initiatives specific to your practice area has your state
implemented to address the pandemic? Have any existing
government programmes, laws or regulations been amended
to address these concerns? What best practices are advisable
for clients?

We have selected the construction industry as an example.

This is a vital sector of the UAE's economy and, like many other
industries, was impacted heavily by the coronavirus pandemic. At the
beginning of the initial lockdowns, the construction sector was deemed
to be one of the 'vital sectors' that exempted it from government restric-
tions - so projects were able to remain operational and workers able to
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commute, subject to obtaining a permit from the Dubai Municipality and
often subject to social distancing measures.

In Dubai specifically, towards the beginning of the pandemic (March
and April 2020) the Dubai Development Authority introduced a number
of measures to attempt to mitigate the impact of the pandemic on the
industry, including:

providing engineering services through an online portal and

expanding its functionality;

introduction of various planning and development stimulus initia-

tives, such as allowing the payment of the final building permit fees

in instalments for fees over 100,000 dirhams, postponing payment
of various fines, and increasing the validity period of building
permits and other permits by three months;

implementing a standard checklist of ‘construction site hygiene

measures’ for projects to undertake; and

introducing virtual inspections and meetings for sites.

Workers were also being protected under other measures by the
UAE Ministry of Human Resources and Emiratisation, and the Dubai
Municipality - including permitting employers to make temporary
arrangements to employment terms (eg, remote working) and imposing
precautionary measures to ensure health and safety while at the work-
place and accommodation. Other directives also required measures to
be implemented by construction companies regarding adequate disin-
fectants and sanitation at the workplace and accommodation, social
distancing in the labour accommodation and during transport on site.
There are also a number of stimulus packages launched by the
Dubai government that aim to boost the economy and commercial
businesses. The first was in March 2020, worth 1.5 billion dirhams,
and there were three others across 2020. The package now totals 7.1
billion dirhams with the introduction of a stimulus package for January
to June 2021 worth 315 million dirhams. An overview is set out here. In
the construction industry, some of the initiatives are aimed to expedite
the payment of financial dues to contractors and refund all financial
guarantees for construction activities related to commercial licences.
In terms of best practices, contractors, subcontractors, engineers,
etc should now more than ever be keeping accurate and detailed
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records of changes on their project sites and the impact that this has
been causing to their ability to complete. The more accurate and detailed
the records, the stronger any ability to bring or defend a claim will be.
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