


ill the tde of “e-discovery” swamp inter-
national arbitration? This is an important
developing issue in international arbitra-

tion and deserves considerably more attention than it
has received thus far. Without compromising its effec-
tiveness, international arbitration must recognize that
business information is no longer stored principally on
paper, in filing cabinets or warehouses.

Electronically-stored information (ESI) is located
on computer networks and hardware drives, removable
disks and back-up tapes. The transformation in the
means of information storage is galvanized by the ever-
increasing speed and storage capacity of computers,
which are roughly 10,000 times faster than 20 years
ago and in the last decade have enjoyed approximately
a 100-fold increase in storage capacity. This trend is
not likely to stop in the foreseeable future.
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The extraordinary
challenges posed by
electronic discovery
are well-known to

U.S. litigators. But
electronic discovery

is already happening
also—to a limited ex-
tent—in international
arbitration. This article
discusses whether
international rules or
guidelines are needed
to control the process.
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For the better part of a decade, in which there
were no specific rules dealing with e-discovery,
U.S. courts devised #d-hoc mechanisms to manage
the production of ESI and allocate its costs, by
applying gencral principles that have traditionally
informed document discovery in federal courts.!
Eventually, the issue of e-discovery induced
reform. In December 2006, the U.S. Supreme
Court amended the Federal Rules of Civil Proce-
dure (Federal Rules or FRCP)
to include rules that specifical-
ly address e-discovery.” Many
state court systems have since
adopted their own e-discovery
rules.?

By contrast, in the interna-
tional arbitration arena, inter-
est in the topic of e-discovery is
more recent.* This article sum-
marizes some of the lessons
lecarned from e-discovery in
U.S. litigation, which might
prove useful in international
arbitration. It further discusses
whether guidelines are needed
to help international arbitrators
and practidoners address e-dis-
covery issues, particularly the
scope of required production.
Finally, this article offers sug-
gestions for further discussion
as to how to make discovery of
ESI in arbitration fair and effi-
cient. First, however, it looks at
the differences between elec-
tronic documents and paper documents, because
their differences bear on discovery.

I. Differences Between Electronic and Paper
Discovery

The Sedona Conference, a U.S. non-profit law
and policy think-tank based in Sedona, Ariz.,
identified six ways in which electronic documents
differ significantly from paper documents for
purposes of discovery in U.S. litigation.’

1. Electronic data is difficult to dispose of.
When a computer file is deleted, its index in the
dircctory is climinated, but the information
remains stored on the hard drive. Thus, the data
continues to exist until the particular block on
which it is stored is written over with other data.
Furthermore, even if overwritten, the data may
be recovered at least to some degree.

2. Electronic data can be continuously edited.
Data also can be changed automatically without
human intervention through automatic back-up
systems or web sites that are continuously fed

Electronic informa-
tion is less costly
and easier to dupli-
cate and store.
Elemental econom-
ics tells us that
when things become
cheaper we get
more of them—
much more in this
case. This has dra-
matic consequences
for discovery.

information from external sources. Simply open-
ing or moving a file can change its modification
time, thus raising issues as to when a document
was created or exactly what changes were last
made.

3. Electronic documents contain hidden darta,
called “metadata,” which is not visible when the
document is printed. Metadata indicates, among
other things, when a file was created, when it was
last modified or accessed, and
who created it. Metadata can
be expensive to retrieve. In
addition, deciphering it can be
subjective and contextual.

Metadata has been sought in
document requests in U.S. liti-
gation, although its production
is by no means certain in any
given case.

4. Appropriate hardware
and software is necessary to
access electronic information.
Files created on onc operating
system may not be readable on
a different operating system.
Obsolescence is a problem. For
example, the hardware on
which data was created and
stored years ago may no longer
be readily available because it
has become obsolete, or the
data may not be understood
because few people are familiar
with the obsolete technology.

5. Electronic information is
often shared through e-mail, intranets and the
Internet. Consequently, it may reside in a variety
of locations, including desktop hard drives, lap-
top hard drives, network servers, or back-up
tapes. It may also casily end up in the hands of
third parties.

6. Electronic information can sometimes be
more efficiently searched and retrieved than
paper documents because computers can perform
key word searches. It may also be possible to fil-
ter out multiple copies of the same document
using pre-determined fields of information, such
as author, date, and topic.

Perhaps as critical as the differences identified
at the Sedona Conference, electronic information
is less costly and easier to duplicate and store.
Elemental economics tells us that when things
become cheaper we get more of them—much
more in this case. This has dramatic conse-
quences for discovery, sometimes requiring pro-
duction of multiple versions of the same elec-
tronic information (including metadata and
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deleted data), which could be housed in multiple
locations. Producing this information can be
quite burdensome.

A further complication is the chain of custody.
When ESI is to be used as evidence, proof of the
chain of custody may be required to disprove
tampering or alteration.® As described below,
these remarkable developments gave rise to col-
lateral litigation and ultimately rules reform.

II. Discovery in U.S. Litigation

A. The Principle of Proportionality under
FRCP 26()(2)(C)

Under FRCP 26(b), parties to litigation may
seek discovery “regarding any matter, not privi-
leged, that is relevant to the claim or defense of
any party.” Thus, document retention is of criti-
cal importance in U.S. discovery. Once a litiga-
tion is filed, parties generally become subject to a
duty to preserve all potentially relevant in-
formation. This has been construed to mean that
they are obligated to stop the routine destruction
of documents that would otherwise take place in
the normal course of business.

Notwithstanding the general discovery rule,
FRCP 26(b)(2)(C) empowers judges to limit dis-
covery where its costs do not justify its benefits.
This rule allows the court to take this action if
“the burden or expense of the proposed discovery
outweighs its likely benefit, taking into account
the needs of the case, the amount in controversy,
the parties’ resources, the importance of the is-
sues at stake in the litigation, and the importance
of the proposed discovery in resolving the is-
sues.”

This provision, adopted in 1980, recites an
important principle, but its utility has been limit-
ed in view of the broad standard for discovery in
federal litigation. Thus, broad discovery is the
cornerstone of the U.S. litigation process, despite
the efforts of courts to balance the competing
need for broad discovery and manageable costs.”

Rule 26(b)(2)(C) could have taken center stage
with the advent of e-discovery and its capacity to
inflict enormous costs on litigants, but it did not.
In fact, the debate about e-discovery in U.S. liti-
gation has focused more on the allocation of its
costs than on its scope.?

B. U.S. Case Law on E-Discovery

Disagreements concerning e-discovery in U.S.
litigation have centered on whether the large
costs involved of producing ESI should be borne,
as is the usual practice in the United States, by
the producing party or, under the exception to
that practice, by the requesting one. Recognizing
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the burden on the producing party and the op-
portunity for tactical abuse in seeking discovery
of ESI, some U.S. courts have ruled that, in some
circumstances, the party requesting ESI must pay
for it.? There are two seminal cases on this issue.
In Zubulake v. UBS Warburg,'® a federal dis-
trict court in New York addressed the issue of e-
discovery in light of the factors cited in FRCP
26(b)(2)(C)(iii), which requires the court to take
into account such factors as “the amount in con-
troversy, the parties’ resources, the importance of
the issues at stake ... and the importance of the
proposed discovery in resolving the issues.”
Zubulake, the first case to comprehensively
tackle discovery of ESI, has become the basis for
much analysis of the subject in the United States.
It identified seven factors courts should consider
when determining whether the requesting party
should pay the cost of producing electronic infor-
mation during discovery:
1. The extent to which the request is specifi-
cally tailored to discover relevant information;

2. The availability of such information from
other sources;

3. The total cost of production, compared to
the amount in controversy;

4. The total cost of production, compared to
the resources available to each party;

5. The relative ability of each party to control
costs and its incentive to do so;

6. The importance of the issues at stake in the
litigation; and

7. The relative benefits to the parties of ob-
taining the information.!!

Building on Zubulake, a federal court in II-
linois, in Wiginton v. CB Richard Ellis, Inc., added
to this list another factor: “the importance of the
requested discovery in resolving the issues of the
litigation.”2

The Zubulake court also found that the cost of
production often depends on the accessibility of
the electronic data, which in turn depends highly
on the media on which it is stored. The court
enumerated five categories of storage, listed in
order of decreasing accessibility:

1. Active, online data, such as hard drives
(access is both frequent and fast);

2. Near-line data such as robotic storage de-
vices that house and access removable media,

such as optical disks;

3. Offline storage and archives, such as optical
disks or magnetic tapes that are labeled and
organized in shelves or racks and accessed
manually;
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4. Back-up tapes utilizing data compression,
which typically require restoration of the en-
tire contents, making access to a specific
datum more difficult; and

5. Erased, fragmented or corrupted data
(which can be accessed only after significant
processing).?

Thus, the burden of producing back-up tapes
and erased or fragmented information generally
is significantly greater than producing documents
in hard drives and nearby storage devices.

While the seven factors listed above were used
by courts to deal with the allo-
cation of cost of producing
ESL' they could be also used
to determine the scope of
appropriate e-discovery.

C. The FRCP Amendments

The increasing frequency of
e-discovery issues in litigation
prompted legislative amend-
ments to the Federal Rules
addressing this type of discov-
ery. On Dec. 1, 2006, these

The new amendments—to
Rules 16, 26, 33, 34, 37 and 45,
with conforming revisions to
Form 35—are the outcome of a
five-year review project to con-
solidate the rules and reflect
developing case law.

The amendments encourage
parties and the court to discuss
any ESI-discovery issues early
in the litigation. Specifically, Rule 26(a)(l)
requires the parties to “include a copy of, or a
description by category and location of ... elec-
tronically stored information” in their initial dis-
closures. Rule 26(f)(4) requires discussion, at the
Rule 26(f) discovery conference (typically held at
the outset of a case), of issues related to the dis-
covery of ESI, including the form of production,
preservation issues, and a protocol for handling
the inadvertent production of privileged informa-
tf1on.

The amendments to the Federal Rules make
clear that ESI is subject to production, inspec-
tion, copying, testing and sampling in the same
way that “documents and things are.”'¢ Never-
theless, under Rule 26(b)(2), a party responding
to a discovery request may withhold relevant
electronic information if it “is not reasonably
accessible because of undue burden or cost.” In
response to that position, the requesting party

The burden of pro-
ducing back-up
tapes and erased
or fragmented
information gener-
ally is significantly
amendments became effective.! g’peater than pro-
ducing documents
in hard drives and
nearby storage
devices.

may then ask the court to compel production,
leading the responding party to ask for a protec-
tive order. The court may order production if the
requesting party shows “good cause” and may
place conditions, including shifting the cost of
discovery, on the requesting party.

A similar balancing approach is reflected in
FRCP 33(d), which, as amended, provides that a
party may respond to an interrogatory that would
otherwise require a review of business records by
providing the electronic records in question to
the requesting party, provided that the burden of
conducting the review would be the same for
either party. The rule requires
information to be produced as
it is ordinarily maintained or in
a form that is “reasonably
usable.”

In recognition of how com-
puter systems actually work—
i.e., changing data every time
they are accessed or used—
new FRCP 37(f) suggests that
sanctions should not be
imposed if ESI is lost due to
“the routine, good faith opera-
tion of an electronic informa-
tion system,” absent exception-
al circumstances.

Discovery of ESI increases
the risk of inadvertent produc-
don of privileged documents. In
recognition of this enhanced
risk, new FRCP 26(b)(5)(B)
establishes a procedure for de-
manding their return. It works as
follows: The party, who inadvertently produced
privileged information (i.e., the responding party)
serves a notice on the the party who received that
information (i.e., the requesting party ) demanding
the return of the electronic information for which a
privilege is claimed. The requesting party must
“promptly return, sequester or destroy” the infor-
mation, or turn it over to the court under seal for a
determination of the privilege claim.

The recent FRCP amendments also reinforce
the concept that diligent preservation of ESI is
central to the discovery process.!” Failure to
retain ESI can result in the imposition of drastic
sanctions.

While not free from controversy, the FRCP
amendments came about after extensive consulta-
ton with U.S. judges, lawyers, litigants and aca-
demics. The question we now address is whether
similar issues could arise in international arbitra-
tion and whether a similar or different set of
guidelines or rules on that subject may be useful.
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III. Discovery in International Arbitration

A. How It Differs from Litigation

There are many differences between arbitra-
tion and litigation. IIere we focus only on discov-
cry-related differences.

As is well known, discovery is considerably more
limited in international arbitration than in U.S.
court practice. Court rules of procedure do not
apply to arbitration unless the par-

ties so provide in their agreement.

bunal generally will make a discretionary deter-
mination of the allocation of arbitration costs. It
could allow the winning party to recover, and re-
quire the losing party to bear the costs of arbitra-
ton in whole or in part, including discovery
costs. This may explain in part why the scope of
discovery, and not its cost allocation, tends to be
more of an issue in international arbitration.
Whether increasing discovery expenses should
follow the general allocation of
costs at the end of an arbitration

Typically, the scope of discovery The [BA RU’&S 0N proceeding, or be subject to a

will be determined by agreement of
the parties during the arbitration,
or by the arbitral ibunal based on
submissions made by the parties.

The expectations of the parties
and the sensitivities of the arbitra-
tors with regard to discovery may
be quite different. This is particu-
larly true of arbitration partici-
pants from civil and common law
jurisdictions.

Broadly speaking, in civil law

the Taking of
Evidence in
International ™y, ... us. and non-Uss.
Commercial
Arbitration
could be used t0 companics exposed to the U.S.

separate analysis in which prelim-
inary (or partial) decisions com-
pensate the producing party on
an ongoing basis, is an open ques-

companies come to international
arbitration with different assump-
tions and expectations. U.S. com-
panies (and some international

legal system) may expect more

jurisdictions, parties are relatively help 3!’bitl'3t0l'$ discovery will be allowed.

immune from orders to produce
documents. Instead, disputes are
adjudicated on the basis of docu-
ments voluntarily submitted by
the parties.'® Thus, civil law attor-
neys and arbitrators tend to dis-
like U.S. discovery practices,
which they believe can be abusive
and wasteful.!” As a result, they
are not easily swayed by argu-
ments that discovery, even less
extensive discovery, is vital or indispensable to
the proper adjudication in international arbitra-
tion. Furthermore, even attorneys and arbitrators
from common law jurisdictions such as England
and Canada will often distance themselves from
U.S.-style discovery.

Because broad discovery is less available in
arbitration, parties to an arbitration procecding
may not feel the need (even if they have the
means) to “freeze” the routine destruction of
documents and ESL

Another fundamental difference between U.S.
litigation and international arbitration lies in the
allocation of costs. In U.S. litigation, each party
traditionally bears its own costs (the American
Rulc). But as the Zubulake and Wiginton cases
demonstrate, a court may order cost-shifting for
discovery of ESI based on the analysis of a variety
of factors.

In international arbitration, the rule is not
“each party bears its own costs.” The arbitral tri-

and parties
address ISSUES G e On e i vans,
related to the
scope of
e-discovery.

Accordingly, they may have dili-

gently preserved more docu-

parties from other jurisdictions
may not expect to have to share
adverse documents with the other
party or the arbitral tribunal.

B. E-Discovery in International
Arbitration

Little or no information exists about the cur-
rent practices with respect to discovery of ESI in
international arbitration. But it is inaccurate to
say that ¢-discovery “is not happening” in inter-
national arbitration. To support this we have our
own experience and anccdotal evidence to go by.
But since these sources are insufficient to draw
inferences of general applicability, we will only
describe what we know or hear from colleagues.

It appears that parties are producing e-mail
and clectronic word processing documents in
international arbitration, not only where discov-
ery is part of the process, but also when they dis-
close documents they are relying on to support
their submissions to the arbitral tribunal. In other
words, parties are disclosing electronic informa-
tion both voluntarily and when compelled to do
so during discovery.

In our experience, parties who extensively use
word processing do search for documents saved
on their network or hard drives that could sup-
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port their case or be responsive to a discovery
request. But we do not know if they are produc-
ing drafts (and if so, how many) or only final doc-
uments. We also do not know if they are heing
required to search for electronic information on
multiple computers.

"Thus, the most that can be said is that parties
to international arbitration are probably treating
e-mail and other electronic information like
paper documents, with no attention to the impli-
cations that the electronic nature of this informa-
tion may have on discovery.

Accordingly, one vexing issue to be tackled is
the extent to which searches for ESI should be
conducted in an international arbitration case. In
practical terms, this translates into questions such
as: how many “custodian” files need to be re-
viewed for relevant documents? For which time
period? What search terms should be used?

Because we anticipate that international arbi-
trators and practitioners will confront these
issues with increasing frequency, we next look at
the standards for discovery in institutional arbi-
tration rules to see if they provide any guidance,
and then at the IBA Rules on the T'aking of Evi-
dence in International Commercial Arbitration
(IBA Rules). We explain below why institutional
arbitration rules may be of little help but the IBA
Rules could aid arbitrators and parties address
issues related to the scope of e-discovery.??

IV. Institutional Arbitration Rules and
Discovery

In arbitral proceedings, the parties are general-
ly free to specify the procedures that will govern
their arbitral proceedings, including the type and
scope of discovery permitted. Yet parties to a
commercial agreement are often unwilling to
seriously contemplate, let alone negotiate, de-
tailed discovery procedures that would apply in
the event a dispute arises. Furthermore, parties
frequently cannot anticipate their discovery
needs—expansive or restrictive—until the dispute
materializes, making prior consideration of arbi-
tral discovery even more difficult.

In practice, therefore, parties rarely detail the
arbitral procedure, instead designating the rules of
one of the major international arbitral organiza-
tions, such as the International Chamber of
Commerce (ICC), the International Center for
Dispute Resolution (ICDR, a division of the
American Arbitration Association), or the London
Court of International Arbitration (LCIA).?! The
United Nations Commission on International
Trade Law (UNCITRAL) Arbitration Rules are
also frequently chosen for unadministered (also
called ad hoc) arbitration.
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But the rules just mentioned do not provide
any guidance on the scope of appropriate discov-
ery. The rules simply require arbitrators to ac-
cord the parties due process. Thus, in the
absence of specific direction in the parties’ arbi-
tration agreement, arbitrators generally have dis-
cretion to determine the procedures to be fol-
lowed. This discretion is expressly recognized in
Article 16(1) of the ICDR Rules, which provides:
“Subject to these rules, the tribunal may conduct
the arbitration in whatever manner it considers
appropriate, provided that the parties are treated
with equality and that each party has the right to
be heard and is given a fair opportunity to pres-
ent its case.” Article 15(1) of the UNCITRAL
Rules is substantally similar.

LCIA Article 14 also provides for an arbitra-
tor’s discretion. It provides that “consistent with
the Arbitral Tribunal’s general duties at all
times,” the tribunal has the obligation “(i) to act
fairly and impartially as between all parties, giv-
ing cach a reasonable opportunity of putting its
case ... and (ii) to adopt procedures suitable to the
circumstances of the arbitration, avoiding unnec-
essary delay or expense, so as to provide a fair and
efficient means for the final resolution of the par-
ties” dispute,” and “shall have the widest discre-
tion to discharge its duties allowed under such
law(s) or rules of law as the Arbitral Tribunal
may determine to be applicable....”

The ICC Article 15(2) emphasizes due process
without referring to the arbitrator’s discretion to
manage the proceedings. It provides, “In all
cascs, the Arbitral Tribunal shall act fairly and
impartially and ensure that cach party has a rea-
sonable opportunity to present its case.”

Given their generality, institutional arbitration
rules are not likely to assist with resolving ESI-
discovery issues, except to the extent due process
issues arise.

V. IBA Rules on the Taking of Evidence

The IBA Rules are another story.”? Hailed as a
breakthrough in international arbitration and
criticized as unduly favoring one side or the
other, ?* these rules were prepared in 1999 to fill
the perceived lack of guidance in the institutional
arbitration rules. The IBA Rules explicitly con-
template that there will be pre-hearing document
discovery, albeit within a scope considerably nar-
rower than that provided in U.S. litigation. The
drafters considered “expansive American or En-
glish-style discovery” to be inappropriate in
international arbitration. They were very con-
cerned not to open the door to “fishing expedi-
tions.”

Accordingly, the IBA Rules require requests
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for document production to be carefully tailored
to issues that are relevant to the determination of
the merits of the case. But they do not deal with
e-discovery because they were written before that
issue arose in U.S. litigation. Nevertheless, the
principles embodied in these rules could help the
parties to arbitration and international arbitrators
resolve ESI discovery disputes, especially those
involving the scope of ESI producton. Because
these principles bear some noteworthy similari-
ties to the factors that the Zubulake and Wiginton
courts considered important to determine which
party should bear the cost of e-discovery

routinely be considered discoverable in U.S. lit-
gation—such as documents persuasive only on
lesser issues. This might explain the anecdotal
reluctance of U.S. litigators to invoke the IBA
Rules when they feel that they would be aided by
extensive discovery in the presentation of their
case.

Materiality analysis may be helpful to arbitra-
tors in evaluating the proper scope of ESI-dis-
covery requests. The Zubulake court took a simi-
lar factor (“the importance of the issues at stake
in the litigation” and “the relative benefits to the
parties of obtaining the information”) into

Nevertheless, the principles embodied in [the IBA ] rules
could help the parties to arbitration and international
arbitrators resolve ESI discovery disputes, especially

those involving the scope of ESI production.

requests, they should be useful on the cost alloca-
tion issue as well. We look at cach principle in
turmm.

1. Specificity. 'The IBA Rules require a specific
description of the document sufficient to identify
it, or a narrow and specific description of a par-
ticular category of documents. The purpose of
this rule appears to be to facilitate finding the
requested document. If the description is too
vague, a scarch for the document may be fruit-
less. ‘The specificity requirement may curb any
cffort to embark on a “fishing expedition.”

The specificity requirement could help arbi-
trators and practitioners determine the appropri-
ate scope of discovery of e-mail, word processing
documents, back up tapes and the like.

Specificity could also be considered to address
the cost allocation issue. In Zubulake, the court
considered relevant “the extent to which the
request is specifically tailored to discover relevant
information.” The IBA Rules, however, necessar-
ily draw from an arbitration context in which
“narrow” and “specific” may take on very differ-
ent meanings than they would in U.S. litigation.
What may be sufficiently narrow in the view of a
U.S. court may be quite different from the view
of an international arbitrator.

2. Materiality. The IBA Rules require a de-
scription of how the requested documents are
“material to the outcome of the case.” This is a
high threshold because it relates to the outcome
of the arbitration as opposed to the issucs in the
case. Thus, under the IBA Rules, a party might
be denied discovery of information that would

account on the allocation of costs issue. The
Wiginton court did as well, citing “the importance
of the requested discovery in resolving the issues
at stake in the litigation.”

3. Lack of Availability to the Requesting Party.
The IBA Rules require that the requested docu-
ments be “not in the possession, custody or con-
trol of the requesting party.” This requirement
avoids abusive discovery, since if the party seck-
ing the information already has it, there is no rea-
son to burden the adversary with an obligation to
produce it. That being said, most bitter discovery
disputes involve information not in the request-
ing party’s control. .

The “unavailability” requirement has obvious
application to determining the proper scope of
ESI discovery requests where the information is
not available except through e-discovery from the
other party. Bear in mind, however, that what an
arbitral tribunal considers “available” may be
entirely different from what a U.S. court would
consider to be available for purposes of discovery.

The “unavailability” requirement may also be
useful to determine cost allocation. The Wiginton
court applied a similar factor to determining the
cost issue—i.e., “the availability of such informa-
tion from other sources.” If the requested infor-
mation were available from another source, the
court could reasonably require the requesting
party to pay for the cost of the adversary’s pro-
duction.

4. Basis for Belief that the Responding Party Has
the Requested Information. 'T'he TBA Rules also
require the requesting party to explain why it
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believes the requested information is in the pos-
session of the responding party. If there is a rea-
sonable basis for the belief that the responding
party has the information, it follows that there is
a reasonable likelihood the discovery request will
uncover relevant information. On the other
hand, if there is no reasonable basis for the belief,
it is likely that the requesting party is on a fishing
expedition, a process inconsistent with notions of
discovery in arbitration.

"This factor may also be relevant to determin-
ing who should pay for the discovery effort.
Indeed, the Wiginton court specifically took into
account “the likelihood of discovering critical
information” in deciding the cost issuc.

5. Relative Financial Burden to the Parties. The
IBA Rules provide that “considerations of fair-
ness or equality of the parties” is another factor
the arbitral tribunal should use to determine
whether a discovery request should be granted.
An arbitral tribunal could consider this factor in
determining whether to grant an ESI discovery
request and who should pay for the effort. But
international arbitrators who draw from a tradi-
tion in which cost-shifting is the rule may apply
these concepts in a rather different fashion from
U.S. courts.

We can see how two courts considered this
factor in the context of costs. In Zubulake, the
court found that the “relative ability of each
party to control costs and its ability to do so”
was to be considered in deciding who is finan-
cially responsible for the electronic production.
‘The court in Wiginton was more specific, saying
that a court should compare “the parties’
resources” to the total costs of production in
deciding who should pay. When the amount in
controversy is large, U.S. courts are likely to
find that fairness dictates that both parties
deserve cvery reasonable opportunity to gather
the evidence nceded to support their claims or
defenses. But this analysis may have little rele-
vance where cost shifting is the norm and the
prevailing party may recover the cost of produc-
ton. So Zubulake and Wiginton may not be that
helpful to international arbitrators, even if they
apply related concepts.

6. Unreasonable Burden on the Responding Party.
The TBA Rules provide that a discovery request
should not be granted if production would place
an “unreasonable burden” on the responding
party. This standard could apply as well to a re-
quest for e-discovery. A narrow, targeted request
for electronic information stored in one of the
more accessible data formats (e.g., active data,
near-line data or offline data on disks in the pos-
session of relevant witnesses) arguably might not
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impose an unreasonable burden on the respond-
ing party.

In U.S. litigation, whether production would
impose an “undue burden or expense” is the cen-
tral question in determining the cost allocation
for e-discovery.** The court in Zubuluke found
that the cost of production was heavily dependent
on the accessibility of the data, and enumerated
five categories of electronic storage to help with
the analysis. This analysis could be equally help-
ful to arbitral tribunals whether they are consid-
ering whether to grant an ESI discovery request
or deciding who should pay for it if the request is
granted.

*kk

The above comparison of the IBA Rules and
the factors developed in U.S. case law dealing
with e-discovery provides a starting point in
assessing whether guidelines exist for arbitrators
and practitioners when e-discovery issues arise.
The next question to be asked is whether specific
e-discovery guidelines should be drafted.

VI. Would E-Discovery Guidelines Be
Useful?

Should arbitral institutions or arbitration
organizations prepare rules or guidelines on the
exchange of ESI for discovery purposes? If so,
how could we ensure that these rules or guide-
lines address the variety of expectations and
needs of all potential international arbitration
participants?*’

Some people would argue that drafting specific
e-discovery rules or guidelines would have the
benefit of providing some uniformity. Further,
rules or guidelines that impose clear limits on
discovery of ESI could address the concerns of
parties fearful that US-style rules could be ap-
plied. Alternatively, e-discovery amendments to
the IBA Rules could be proposed.

In either situation, e-discovery rules or amend-
ments could allow for the granting of specific,
targeted requests for ESI stored in one of the
more accessible data formats (e.g., active data,
near-line data or offline data on disks in the pos-
session of relevant witnesses) in the possession or
control of the responding party, if production
does not impose an unfair burden. Conversely, it
would be reasonable to assume that, except under
extraordinary circumstances, international arbi-
trators would not allow discovery of back-up
tapes or erased, fragmented or damaged data,
which would be very costly and burdensome to
produce.

A different approach would have arbitral institu-
tions prepare a “menu” of discovery and e-discov-
ery options—extensive, moderate or limited—that
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the parties could select at the time of contracting. A
moderate or limited discovery option could be des-
ignated the default mechanism in the event that the
partics make no selection from the menu.

Yet another approach would
have arbitral institutions prepare
e-discovery rules that the parties
could “opt-into” or “out of” at the
time of contracting. This ap-
proach would also require a de-
fault mechanism if the partes fail
to exercise cither of these options.

One problem with the last two
approaches is that contracting
parties rarely can predict the
kind of discovery best suited to
resolve a future dispute requiring
arbitration.

On the other hand, it may be better if arbitra-
tors were not hampered by specific rules. They
could analyze the e-discovery issue using rules or
case law authorities from any relevant jurisdiction
they consider persuasive, and then issue a proce-
dural order.

But any e-discovery amendments could be
drafted to ensure that tribunals would control the
cost and time associated with e-discovery.

VII. Proposed Suggestions for Future
Discussion

Whatever approach is taken, we suggest the
following principles for further discussion.

1. One issue is whether an arbitral tribunal
should establish an electronic data retention
requirement at the beginning of the arbitration. If a
retention order is imposed at that time, the further
issue arises: Is it advisable or feasible to restrict it to
electronic data specifically identified as material to
the outcome of the case? If any ESI discovery is
directed, the retention requirement could be re-
viewed periodically as the case progresses.

2. Consistent with the practice concerning pa-
per documents, an arbitral tribunal could require
requests for the production of electronic infor-
mation to satisfy relatively high standards of
specificity and materiality. These could be agreed
upon by the parties, but if not, the standards
should be determined by the tribunal.

In addition, the tribunal could balance the
advantages of production against the burden to
the producing party, the amount in controversy
and other relevant factors.

3. E-mails are the modern functional equiva-
lent of traditional paper correspondence. To the
extent that e-mails are easily retrievable and meet
the threshold of materiality adopted by the par-
ties and the arbitral tribunal, the tribunal gener-

E-discovery will
no doubt become
an increasingly
important aspect
of international
arbitration.

ally could allow them to be produced.

4. Arbitral tribunals could distinguish between
searching on-site computer drives containing
active, online or near-line data, since this infor-
mation is more readily subject to
production, and searching for
offline clectronic data stored in
archives or on back-up tapes, or
erased, fragmented or damaged
data, which is not so easy to pro-
duce. For example, absent a
showing of particular need for a
narrow and precisely drawn
request (and subject further to
making suitable arrangements for
the payment of production costs),
arbitral tribunals may want to
discourage requests for back-up information,
archived data or routinely deleted materials.

5. Also reflecting the restrained approach to
discovery that normally prevails in international
arbitration, arbitrators could consider instituting
a presumption against disclosure of metadata. Of
course, even with such a presumption, the issue
may arise whether arbitrators could, under cer-
tain circumstances, order the production of elec-
tronic information in native format.

6. When a potential spoliation issue arises with
regard to ESI, the tribunal could inquire into the
alleged spoliating party’s policy for routine
destruction or removal of electronic data from
local drives and restrict further destruction until
the appropriate scope of discovery is determined.
The tribunal also could instruct the parties about
the negative inferences that could be drawn from
the destruction of electronic evidence. This
would be consistent with the way arbitrators gen-
erally deal with missing evidence.

7. When a party claims undue hardship arising
from a request to produce electronic information,
the tribunal could require the complaining party
to preserve the information until it decides the
hardship issue. In other words, “hardship” as a
ground to resist e-discovery could be treated in-
dependently from the question of preservation of
electronic evidence, pending a decision on dis-
coverability (and cost allocation) by the tribunal.

8. The arbitral tribunal may act within its au-
thority to make necessary exceptions to discovery
rules and guidelines for electronic information.
This includes the authority to decide whether a
party is subject to an undue burden from an e-
discovery request.

Guidelines or rules encompassing these or
other suggestions could serve goals common to
arbitration practitioners and participants alike:
that is, having a flexible arbitration process, along
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with a degree of comfort concerning the risks and
costs involved.

Conclusion

E-discovery will no doubt become an increas-
ingly important aspect of international arbitra-
tion. Different legal cultures—all of which use-
fully nurture international arbitration—may
approach discovery of ESI very differently. Al-
though the IBA Rules provide useful guidance o
arbitrators and litigants, it may be difficult to rely
heavily on them since they were written before e-
discovery became an issue. While U.S. case law

context of allocating costs and against a backdrop
of broad discovery rights that are alien to interna-
tional arbitration. Thus, the cases may not be all
that helpful to arbitrators who must decide the
scope of alowable e-discovery. Further analysis of
e-discovery issues must be undertaken in order to
uncover useful principles that arbitrators could
apply. In this connection, we invite practitioners
and arbitrators to discuss the issues identified in
this article. In any event, practitioners should
anticipate the necessity for compromise with
respect to discovery procedures and look to their
shared experience in assessing the risks and costs

deals with e-discovery, it does so primarily in the

involved.
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