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[bookmark: co_g_ID0ESUAE_1][bookmark: co_pp_sp_1198_982_1]*982 I. Introduction
[bookmark: co_g_ID0EAVAE_1][bookmark: co_footnoteReference_F1373870441_ID0EIVA][bookmark: co_footnoteReference_F2373870441_ID0ENVA][bookmark: co_footnoteReference_F3373870441_ID0ERVA]Civil justice systems are having their share of troubles in Europe as costs and delays associated with courts and the litigation process have significantly impacted citizens’ access to justice.1 In Italy alone, there is a reported backlog of almost six million civil cases in the court system.2 As a result of systemic problems in accessing justice, the alternative dispute resolution (ADR) movement has experienced a steadily growing presence in both civil and common law jurisdictions.3
 
[bookmark: co_g_ID0EYVAE_1][bookmark: co_footnoteReference_F4373870441_ID0EAWA][bookmark: co_footnoteReference_F5373870441_ID0EDWA][bookmark: co_footnoteReference_F6373870441_ID0EGWA][bookmark: co_footnoteReference_F7373870441_ID0EJWA][bookmark: co_footnoteReference_F8373870441_ID0EMWA][bookmark: co_pp_sp_1198_983_1][bookmark: co_footnoteReference_F9373870441_ID0EUWA][bookmark: co_footnoteReference_F10373870441_ID0EXW][bookmark: co_footnoteReference_F11373870441_ID0E3W][bookmark: co_footnoteReference_F12373870441_ID0E6W][bookmark: co_pp_sp_1198_984_1][bookmark: co_footnoteReference_F13373870441_ID0EJX][bookmark: co_footnoteReference_F14373870441_ID0EMX][bookmark: co_footnoteReference_F15373870441_ID0EQX]Over the last two decades, the European Union (EU) has intentionally promoted mediation and other forms of ADR to advance access to justice goals, and it has done so with a high degree of intensity.4 The European Union has funded mediation and ADR projects in both commercial5 and public justice areas;6 issued several consultation papers,7 ADR directives,8 and *983 resolutions;9 conducted public consultations on the use of ADR and online dispute resolution (ODR);10 and promulgated a code of conduct for mediators.11 Of all the ADR processes, mediation, in particular,12 is at the forefront of EU discussions about access to *984 justice and efficient dispute resolution.13 The main attractions of mediation, consisting of the core values of self-determination and party participation,14 led policymakers to determine that mediation would produce mutually agreeable results for parties, and that the end-game would be high compliance with mediated agreements.15
 
[bookmark: co_g_ID0EXXAE_1][bookmark: co_footnoteReference_F16373870441_ID0EAY][bookmark: co_footnoteReference_F17373870441_ID0EFY][bookmark: co_footnoteReference_F18373870441_ID0EKY][bookmark: co_footnoteReference_F19373870441_ID0EPY][bookmark: co_footnoteReference_F20373870441_ID0ETY]The shift toward mediation suggests that, in many respects, mediation is capturing the “access to justice” movement. Mediation’s prominence as an access to justice vehicle in the European Union was enhanced by a Mediation Directive16 issued in 2008 by the European Parliament and the Council.17 The Directive required Member States to implement structures to support mediation of cross-border commercial disputes in the European Union by May 2011.18 The payoffs promised were social and economic benefits and a new legal culture based on “friendship, reasoned conversation and compromise.”19 The recitals in the Directive emphasize the speed, cost, and efficiency of mediation.20
 
[bookmark: co_g_ID0E1YAE_1][bookmark: co_pp_sp_1198_985_1][bookmark: co_footnoteReference_F21373870441_ID0EIZ][bookmark: co_footnoteReference_F22373870441_ID0EPZ]Europe’s experience with mediation parallels that of the United States in many respects. In the United States, expenses and *985 delays associated with litigation, citizen alienation and dissatisfaction with the justice system, and the pervasive notion that there must be a better way to manage civil justice21 led to the large-scale adoption of mediation programs. Continued enthusiasm for mediation led to its institutionalization in state and federal courts and ultimately to it becoming mandatory.22
 
[bookmark: co_g_ID0EWZAE_1][bookmark: co_footnoteReference_F23373870441_ID0EC1][bookmark: co_footnoteReference_F24373870441_ID0EH1][bookmark: co_footnoteReference_F25373870441_ID0EK1][bookmark: co_footnoteReference_F26373870441_ID0EP1][bookmark: co_footnoteReference_F27373870441_ID0ET1]Mandatory mediation is moving at a slower speed in Europe. A significant stumbling block to its growth has been policy debates over the meaning of the access to justice provisions of Article 6 of the European Convention on Human Rights (ECHR).23 Critics question whether compulsory mediation is a legitimate process in light of these provisions.24 The debate was energized in 2004 by the English Court of Appeal’s decision in Halsey v. Milton Keynes General NHS Trust and Steel,25 which held that compulsory mediation violated Article 6 of the ECHR.26 Supporters of compulsory mediation regimes continue to disagree.27
 
[bookmark: co_g_ID0E11AE_1][bookmark: co_footnoteReference_F28373870441_ID0EA2][bookmark: co_footnoteReference_F29373870441_ID0EI2]At this juncture, based on the United States’ experience with mandatory mediation,28 it is useful to inquire whether Europe should be heading in the direction of compulsory mediation regimes or whether it should be more cautious about following what could end up to be a primrose path to justice. The central ideology of mediation is voluntariness.29 Tampering with this principle could wreak havoc with real access to justice.
 
[bookmark: co_g_ID0ER2AE_1][bookmark: co_pp_sp_1198_986_1]*986 II. Access to Justice and Mediation
[bookmark: co_g_ID0E62AE_1]A. In General
[bookmark: co_g_ID0EJ3AE_1][bookmark: co_footnoteReference_F30373870441_ID0EU3][bookmark: co_footnoteReference_F31373870441_ID0EZ3][bookmark: co_footnoteReference_F32373870441_ID0E43]The idea of access to justice encompasses multiple meanings, all focused on empowering individuals to exercise their rights in the civil justice system. Under customary international law, access to justice refers generally to an individual’s right to seek a remedy before an impartial court of law or tribunal.30 Access to justice has been a longstanding priority for European states.31 Along with the right to life, the duty to respect human rights, the prohibition against torture, slavery, and forced labor, and the right to liberty and security, the right to a fair trial through access to justice is a major part of the architecture of the ECHR.32
 
[bookmark: co_g_ID0EE4AE_1][bookmark: co_footnoteReference_F33373870441_ID0EM4][bookmark: co_footnoteReference_F34373870441_ID0ER4][bookmark: co_footnoteReference_F35373870441_ID0EU4]The idea of access to justice is also part of a worldwide law reform movement described more than thirty-two years ago by Cappelletti and Garth in their international study of access to justice.33 These authors identified what they labeled as three “waves” of reform: (1) making legal aid accessible to the poor; (2) developing procedural devices that would allow a single lawsuit to resolve multiple claims; and (3) promoting systemic reform of the legal system through ADR.34 Today, ADR is a strong wave of reform in the United States35 and throughout the world.
 
[bookmark: co_g_ID0E44AE_1][bookmark: co_pp_sp_1198_987_1][bookmark: co_footnoteReference_F36373870441_ID0EH5][bookmark: co_footnoteReference_F37373870441_ID0EV5][bookmark: co_footnoteReference_F38373870441_ID0E15][bookmark: co_footnoteReference_F39373870441_ID0EI6]*987 Much of Europe’s embrace of mediation has been under the banner of the third ADR wave,36 as the European Parliament has included within the concept of access to justice “access to adequate dispute resolution processes for individuals and businesses.”37 In this sense, mediation and other ADR processes are part of a network of access to justice systems.38 It is assumed that mediation will provide what EU Commissioner of Justice, Viviane Reding, calls “alternative and additional access to justice in everyday life.”39 Article I of the Mediation Directive makes the assumption explicit:
[bookmark: co_footnoteReference_F40373870441_ID0EY6]The objective of this Directive is to facilitate access to alternative dispute resolution and to promote the amicable settlement of disputes by encouraging the use of mediation and by ensuring a balanced relationship between mediation and judicial proceedings.40
 
 
[bookmark: co_g_ID0EDAAG_1]B. The Mediation Landscape in Europe
[bookmark: co_g_ID0ENAAG_1][bookmark: co_footnoteReference_F41373870441_ID0EWA][bookmark: co_footnoteReference_F42373870441_ID0E2A][bookmark: co_pp_sp_1198_988_1][bookmark: co_footnoteReference_F43373870441_ID0EFB][bookmark: co_footnoteReference_F44373870441_ID0EIB][bookmark: co_footnoteReference_F45373870441_ID0EOB][bookmark: co_footnoteReference_F46373870441_ID0ESB]The contemporary European mediation movement began in the late 1980s. The movement followed in the wake of the modern U.S. ADR movement that began with the Pound Conference in 197641 and expanded to Australia, Canada, and New Zealand in the 1980s.42 The appeal of mediation included cost advantages *988 over litigation and arbitration, informality and flexibility, and the traditional promise of greater autonomy in decision-making.43 A variety of models developed throughout Europe, including court-annexed programs,44 sector-specific programs such as labor and family, and more comprehensive practice in civil and commercial cases. While there are diverse forms of regulation and variances in common law and civil law jurisdictions,45 the core value of self-determination remains a constant theme.46
 
[bookmark: co_g_ID0EZBAG_1][bookmark: co_footnoteReference_F47373870441_ID0EEC][bookmark: co_footnoteReference_F48373870441_ID0EJC][bookmark: co_footnoteReference_F49373870441_ID0ENC]When the Directive was issued in 2008, several European countries already had mediation regulations in place. Poland, for example, was the first state in Eastern Europe to enact legislation on mediation in civil and commercial cases.47 England undertook an extensive process of civil justice reform that resulted in mediation becoming part of the court apparatus.48 In addition, mediation schemes for consumer rights were common throughout EU states.49
 
[bookmark: co_g_ID0EUCAG_1][bookmark: co_footnoteReference_F50373870441_ID0E3C][bookmark: co_pp_sp_1198_989_1][bookmark: co_footnoteReference_F51373870441_ID0EGD][bookmark: co_footnoteReference_F52373870441_ID0EJD][bookmark: co_footnoteReference_F53373870441_ID0END]In the private sector, several provider organizations in continental Europe have encouraged mediation since the 1990s.50 *989 Traditional arbitration providers in Europe added mediation to their list of services.51 In 1996, the U.S.-based CPR Institute for Dispute Resolution52 published Model European Mediation Procedures; in 2001, the International Chamber of Commerce, a leading provider of arbitration services, issued ADR rules that made mediation the default choice of dispute resolution process.53
 
[bookmark: co_g_ID0EUDAG_1]III. The EU Directive on Mediation
[bookmark: co_g_ID0E5DAG_1]A. Historical Foundations
[bookmark: co_g_ID0EIEAG_1][bookmark: co_footnoteReference_F54373870441_ID0EQE][bookmark: co_footnoteReference_F55373870441_ID0EVE][bookmark: co_footnoteReference_F56373870441_ID0EYE][bookmark: co_footnoteReference_F57373870441_ID0E4E][bookmark: co_footnoteReference_F58373870441_ID0ECF][bookmark: co_pp_sp_1198_990_1][bookmark: co_footnoteReference_F59373870441_ID0EKF][bookmark: co_footnoteReference_F60373870441_ID0ENF][bookmark: co_footnoteReference_F61373870441_ID0ESF][bookmark: co_footnoteReference_F62373870441_ID0EWF]The EU’s endorsement of mediation in civil and commercial disputes in the Directive evolved over several years through a series of projects.54 First, in 1993, a Green Paper regarding consumer access to justice and settlement of consumer disputes promoted mediation.55 The Vienna Action Plan of 199856 established mediation as a priority with an emphasis on family conflicts.57 In 1999, the Tampere Meeting of the European Council called for the development of alternative procedures in civil and commercial disputes.58 During this period from 1998 *990 through 2002, the Committee of Ministers of the Council of Europe adopted several recommendations to promote mediation for family issues,59 penal matters,60 litigation between administrative and private parties, and in civil cases.61 Also during this period, a Working Group on Mediation began to study the impact of these recommendations and to suggest specific measures for facilitating their implementation.62
 
[bookmark: co_g_ID0E4FAG_1][bookmark: co_footnoteReference_F63373870441_ID0EFG][bookmark: co_footnoteReference_F64373870441_ID0EKG][bookmark: co_footnoteReference_F65373870441_ID0EPG][bookmark: co_footnoteReference_F66373870441_ID0EUG][bookmark: co_footnoteReference_F67373870441_ID0ECH][bookmark: co_footnoteReference_F68373870441_ID0EGH]In 2002, the European Commission issued a Green Paper identifying ADR as a “political priority” for all EU institutions.63 The purpose of the Paper was to inform the public about the use of ADR as a means of increasing access to justice in cross-border disputes.64 The Commission then consulted with Member States and interested parties about possible means to promote the use of mediation.65 A draft mediation recommendation was issued shortly thereafter.66 Building on its four prior recommendations for mediation, the draft urged the governments of Member States to “facilitate mediation in civil matters whenever appropriate.”67 The EU Parliament responded in 2004 by issuing a draft directive on mediation in civil and commercial matters.68
 
[bookmark: co_g_ID0ENHAG_1][bookmark: co_pp_sp_1198_991_1][bookmark: co_footnoteReference_F69373870441_ID0E1H][bookmark: co_footnoteReference_F70373870441_ID0E4H][bookmark: co_footnoteReference_F71373870441_ID0ECI][bookmark: co_footnoteReference_F72373870441_ID0EHI][bookmark: co_footnoteReference_F73373870441_ID0ELI]That same year, a European Code of Conduct for Mediators was developed by the European Commission and a group of *991 stakeholders, and was then issued.69 The Code set out a number of principles, many of which reflected provisions of the Model Standards of Conduct for Mediators,70 although they differ in several respects.71 Topics in the Code cover competence and appointment of mediators, independence and impartiality of mediators, the mediation agreement, fairness of the process, and informed consent.72 The Code also covers important mediator practice areas such as fees and advertising, and it demonstrates not only a commitment to using mediation but to practicing it with high standards of professional integrity.73
 
[bookmark: co_g_ID0ESIAG_1]B. Provisions of the Mediation Directive
[bookmark: co_g_ID0E3IAG_1]1. Directives in General
 
[bookmark: co_g_ID0EIJAG_1][bookmark: co_footnoteReference_F74373870441_ID0EQJ][bookmark: co_footnoteReference_F75373870441_ID0EVJ][bookmark: co_footnoteReference_F76373870441_ID0E1J][bookmark: co_pp_sp_1198_992_1][bookmark: co_footnoteReference_F77373870441_ID0ENK]Directives are one of the most common types of legislative acts in the European Union.74 They are issued, in part, to harmonize the entrance of new Member States into the Union.75 Based on the principles of subsidiarity and proportionality, directives allow Member States a great deal of flexibility in implementation.76 Article 249 of the Treaty of Rome, the document that authorizes the issuance of directives, provides that “[a] Directive shall be binding, as to the result to be achieved, *992 upon each Member State to which it is addressed, but shall leave to the national authorities the choice of form and methods.”77 Thus, directives on mediation leave Member States free to fashion their own mediation schemes.
 
[bookmark: co_g_ID0EWKAG_1]2. The Mediation Directive
 
[bookmark: co_g_ID0ECLAG_1][bookmark: co_footnoteReference_F78373870441_ID0ELL][bookmark: co_footnoteReference_F79373870441_ID0ETL][bookmark: co_footnoteReference_F80373870441_ID0EZL][bookmark: co_footnoteReference_F81373870441_ID0E3L][bookmark: co_footnoteReference_F82373870441_ID0E6L][bookmark: co_footnoteReference_F83373870441_ID0ECM][bookmark: co_footnoteReference_F84373870441_ID0EFM][bookmark: co_footnoteReference_F85373870441_ID0EKM][bookmark: co_footnoteReference_F86373870441_ID0EPM][bookmark: co_footnoteReference_F87373870441_ID0EUM][bookmark: co_pp_sp_1198_993_1][bookmark: co_footnoteReference_F88373870441_ID0E4M]The Mediation Directive adopted by the EU Parliament in 2008 was more limited in scope than the recommendations from the Green Paper and the draft directive of 2004. The Mediation Directive applied only to cross-border commercial disputes,78 not to all civil and commercial disputes. Given the growing interest in mediation as a means of providing greater access to justice, the Directive provides a common set of rules for mediation practice in the European Union.79 Responding to the complexity of different national laws, languages, and cultures, the Directive sets out six major provisions to encourage the use of cross-border commercial mediation throughout the Member States of the European Union. These provisions include (1) a definition of mediation,80 (2) comments about mediation quality,81 (3) information about when mediation should occur,82 (4) an article about enforceability of mediation agreements,83 (5) a statement about confidentiality,84 and (6) recommendations for limitation periods.85 Member States were required to implement its terms and amend inconsistent regulations by May 2011.86 Member States were also required to provide information relating to courts that are competent to make mediated agreements enforceable.87 By May 2016 the Commission must also submit a report on the development of *993 mediation and the impact of the Directive.88
 
[bookmark: co_g_ID0EENAG_1][bookmark: co_footnoteReference_F89373870441_ID0ENN][bookmark: co_footnoteReference_F90373870441_ID0EQN][bookmark: co_footnoteReference_F91373870441_ID0EUN]Three years after the issuance of the Directive, there have been varied compliance responses by Member States. Some have adopted a minimalist approach to mediation regulation;89 others have offered incentives for mediation,90 while others, such as Italy, have gone beyond the Directive’s mandate and have made mediation a compulsory feature in their justice system.91
 
[bookmark: co_g_ID0E2NAG_1][bookmark: co_footnoteReference_F92373870441_ID0EEO][bookmark: co_footnoteReference_F93373870441_ID0EJO][bookmark: co_footnoteReference_F94373870441_ID0EMO][bookmark: co_footnoteReference_F95373870441_ID0EQO]A significant feature of the Directive is its voluntary nature. The decision to mediate must be based on a voluntary agreement between parties to a cross-border dispute,92 and the actual mediation process must be voluntary and based on party self-determination.93 Despite its voluntary nature, judges may inform parties about mediation whenever “appropriate,”94 and Member States are still free to enact national legislation making mediation mandatory.95
 
[bookmark: co_g_ID0EXOAG_1]i. Mediation Defined
 
[bookmark: co_g_ID0EDPAG_1][bookmark: co_footnoteReference_F96373870441_ID0ELP][bookmark: co_footnoteReference_F97373870441_ID0EQP][bookmark: co_pp_sp_1198_994_1][bookmark: co_footnoteReference_F98373870441_ID0EZP]The Directive adopts the dominant account of mediation by defining it as a voluntary process in which a third party assists two or more disputing parties to reach a settlement.96 This is a functional definition focused on settlement as the end of mediation and is representative of the more legal definitions used in the United States.97 Other understandings of mediation are directed *994 more toward its decision-making and transformative aspects.98
 
[bookmark: co_g_ID0EAQAG_1]ii. Quality of Mediation
 
[bookmark: co_g_ID0EMQAG_1][bookmark: co_footnoteReference_F99373870441_ID0EXQ][bookmark: co_footnoteReference_F100373870441_ID0EE]Article 4 of the Mediation Directive addresses methods of ensuring the quality of mediation. Member States are required to develop effective quality control mechanisms, including codes of conduct and mediation training.99 In this regard, the Directive requires that “mediation is conducted in an effective, impartial and competent way” and that mediators know about the existence of the European Code of Conduct for Mediators.100
 
[bookmark: co_g_ID0ELRAG_1]iii. Referral to Mediation
 
[bookmark: co_g_ID0EXRAG_1][bookmark: co_footnoteReference_F101373870441_ID0EF][bookmark: co_footnoteReference_F102373870441_ID0EK][bookmark: co_footnoteReference_F103373870441_ID0EO]Article 5 reinforces the understanding of mediation as a voluntary process. It is unclear, however, the extent to which gentle coercion by the courts may occur. Courts are permitted to extend an invitation to parties to participate in mediation or to attend an information session on the use of mediation when “appropriate.”101 As noted earlier, the Directive has no effect on national legislation requiring mandatory mediation.102 A Member State may make mediation compulsory and impose sanctions on parties who refuse to mediate.103
 
[bookmark: co_g_ID0EVSAG_1]iv. Enforceability of Mediated Agreements
 
[bookmark: co_g_ID0EBTAG_1][bookmark: co_footnoteReference_F104373870441_ID0EJ][bookmark: co_pp_sp_1198_995_1][bookmark: co_footnoteReference_F105373870441_ID0ET][bookmark: co_footnoteReference_F106373870441_ID0EX]Article 6 requires that Member States offer mechanisms to provide for the enforceability of the agreement reached in mediation, either by a court or “other competent authority.”104 In *995 theory, both parties to the mediation must consent to making the written agreement enforceable.105 However, some Member States, such as Italy, permit enforceability of the written agreement by request of one of the parties without the explicit consent of the others.106
 
[bookmark: co_g_ID0E5TAG_1]v. Confidentiality
 
[bookmark: co_g_ID0EKUAG_1][bookmark: co_footnoteReference_F107373870441_ID0ER]Article 7(1) provides that mediators can refuse to testify in judicial proceedings or arbitrations regarding any information arising out of or in connection with mediation processes unless the parties agree, overriding considerations of public policy arise, or the disclosure is necessary in order to implement or enforce a concluded agreement.107
 
[bookmark: co_g_ID0EYUAG_1][bookmark: co_footnoteReference_F108373870441_ID0EA][bookmark: co_footnoteReference_F109373870441_ID0EH]Confidentiality provisions prevent mediators and people involved in the administration of mediation services from disclosing evidence in civil judicial proceedings.108 This privilege does not extend, however, to parties or other participants in mediation. In this regard, the Directive provides far less protection than that available in the United States through the Uniform Mediation Act and other statutes that permit mediators and parties to assert a privilege.109
 
[bookmark: co_g_ID0EOVAG_1][bookmark: co_pp_sp_1198_996_1]*996 vi. Limitation and Prescription Periods
 
[bookmark: co_g_ID0E5VAG_1][bookmark: co_footnoteReference_F110373870441_ID0EI]Article 8 requires that Member States preserve a party’s rights to formal judicial proceedings or arbitration. States are required to ensure that parties who choose mediation are not subsequently prevented from initiating judicial proceedings or arbitration in relation to the same dispute by the expiration of limitation or prescription periods.110
 
[bookmark: co_g_ID0EPWAG_1]C. Compliance with the Directive
[bookmark: co_g_ID0EZWAG_1][bookmark: co_footnoteReference_F111373870441_ID0EE]Much of the European Union’s rhetoric encouraging compliance with the Directive echoes access to justice language. A press release on the EU website in August 2010 by Vice-President Viviane Reding, EU Commissioner for Justice, is typical.111 The press release calls for Member States to implement the Directive because its provisions:
[bookmark: co_footnoteReference_F112373870441_ID0E4][P]romote an alternative and additional access to justice in everyday life. Justice systems empower people to claim their rights. Effective access to justice is protected under the EU Charter of Fundamental Rights. Citizens and businesses should not be cut off from their rights simply because it is hard for them to use the justice system.112
 
 
[bookmark: co_g_ID0EHYAG_1][bookmark: co_footnoteReference_F113373870441_ID0EO]The press release also cited a June 2010 EU-funded study, which found that utilizing mediation provided substantial, practical economic advantages.113
 
[bookmark: co_g_ID0EVYAG_1][bookmark: co_pp_sp_1198_997_1][bookmark: co_footnoteReference_F114373870441_ID0EC][bookmark: co_footnoteReference_F115373870441_ID0EH][bookmark: co_footnoteReference_F116373870441_ID0EL]Most Member States have complied with the Article 6 notification regarding courts that are competent to enforce *997 mediated agreements.114 In July 2011, infringement proceedings were initiated by the European Commission against Member States that failed to meet the May 21, 2011, implementation deadline.115 At present, only four Member States have failed to adopt national measures to implement the Directive.116
 
[bookmark: co_g_ID0ESZAG_1][bookmark: co_footnoteReference_F117373870441_ID0EG][bookmark: co_footnoteReference_F118373870441_ID0EL][bookmark: co_footnoteReference_F119373870441_ID0EQ][bookmark: co_footnoteReference_F120373870441_ID0EU]In several countries, the Directive created opportunities for significant civil justice reform. On November, 16, 2010, the Republic of Ireland’s Law Reform Commission responded by issuing a 230 page report entitled “Alternative Dispute Resolution: Mediation and Conciliation.”117 The report approved new procedures for mediation in a variety of contexts and proposed legislation on mediation and conciliation.118 Following the Republic of Ireland’s lead, Northern Ireland issued an Access to Justice Review Progress Report that acknowledged the advantages of the Irish report.119 However, in other countries, such as Belgium, the Directive has not had any significant impact on creating new incentives for mediation.120
 
[bookmark: co_g_ID0E21AG_1][bookmark: co_pp_sp_1198_998_1]*998 D. Effect of the Directive on Mediation Activity in Europe
[bookmark: co_g_ID0EJ2AG_1][bookmark: co_footnoteReference_F121373870441_ID0ER][bookmark: co_footnoteReference_F122373870441_ID0EZ][bookmark: co_footnoteReference_F123373870441_ID0EH][bookmark: co_footnoteReference_F124373870441_ID0EL]The Directive has generated an increased interest by mediation provider organizations in mediation training, development of ethical standards, and credentialing of neutrals.121 In short, the “business” of mediation has increased substantially. In January 2011, JAMS, one of the major U.S. ADR provider organizations, created an international component with headquarters in New York and London and additional locations in Milan, Brussels, Geneva, and Rome.122 The organization’s website specifically alludes to the Directive: “The need for more effective mediation and arbitration services has risen due to recent initiatives, including the European Union’s Mediation Directive, within member countries fostering increased use of dispute resolution outside the courts.”123 On the ethics front, the International Mediation Institute (IMI) has issued a wide range of training protocols and standards.124
 
[bookmark: co_g_ID0ES3AG_1]IV. From Encouragement to Compulsion: Mandatory Mediation in Europe
[bookmark: co_g_ID0E33AG_1][bookmark: co_footnoteReference_F125373870441_ID0EC][bookmark: co_pp_sp_1198_999_1][bookmark: co_footnoteReference_F126373870441_ID0EV][bookmark: co_footnoteReference_F127373870441_ID0E1][bookmark: co_footnoteReference_F128373870441_ID0E6]With the issuance of the Green Paper, the European Code of Conduct for Mediators, the draft directive on mediation, and multiple mediation conferences,125 mediation has become more than what the Directive labeled “a way to simplify and improve *999 access to justice.”126 Mediation is, rather, a process that many policymakers think should be compulsory.127 Under the Directive, Member States are free to enact national legislation making mediation mandatory.128 The following sections discuss recent developments in mandatory mediation in both common law and civil law jurisdictions.
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[bookmark: co_g_ID0ES5AG_1][bookmark: co_footnoteReference_F129373870441_ID0E4][bookmark: co_footnoteReference_F130373870441_ID0EC][bookmark: co_footnoteReference_F131373870441_ID0EG]Over the last ten years, a major policy debate has emerged over the merits of compulsory mediation regimes, specifically whether the regimes violate the access to justice provisions of Article 6 of the ECHR. The debate was energized in England, where mandatory mediation has been a highly contested issue since the case of Dunnett v. Railtrack.129 Dunnet is the first English case where the court’s enthusiasm for mediation was transformed into a more intense support for the process.130 The Dunnett court held that successful parties who had refused to mediate, could be prevented from receiving costs that they would otherwise be awarded.131
 
[bookmark: co_g_ID0EN6AG_1][bookmark: co_footnoteReference_F132373870441_ID0EV][bookmark: co_footnoteReference_F133373870441_ID0E1][bookmark: co_footnoteReference_F134373870441_ID0E6][bookmark: co_footnoteReference_F135373870441_ID0EE][bookmark: co_pp_sp_1198_1000_1][bookmark: co_footnoteReference_F136373870441_ID0EO][bookmark: co_footnoteReference_F137373870441_ID0ES]In the wake of Dunnett, there was substantial commentary questioning the legitimacy of compulsory mediation.132 Could courts require parties to participate in mediation?133 If not, could they impose cost sanctions against successful litigants who had refused to mediate?134 The conjoined cases of Halsey v. Milton Keynes General NHS Trust and Steel v. Joy answered these remaining questions.135 In these conjoined cases, the Court of *1000 Appeal held that it should not require truly unwilling parties to mediate their cases because compulsory referral would violate a litigant’s fundamental rights to have access to the courts and thereby violate Article 6 of the ECHR.136 The court held that even if it had the power to require parties to engage in the mediation process, it would be difficult to identity situations in which the exercise of this power would be appropriate.137
 
[bookmark: co_g_ID0EZABG_1][bookmark: co_footnoteReference_F138373870441_ID0EB][bookmark: co_footnoteReference_F139373870441_ID0EP][bookmark: co_footnoteReference_F140373870441_ID0EU][bookmark: co_footnoteReference_F141373870441_ID0EZ][bookmark: co_footnoteReference_F142373870441_ID0E5]By declining to impose a mandatory scheme, the court in Halsey took a pragmatic approach to mediation.138 The court reasoned that compulsory referral “would achieve nothing except to add to the costs to be borne by the parties, possibly postpone the time when the court determines the dispute and damage the perceived effectiveness of the ADR process.”139 Because of these potentially negative consequences of mandatory mediation, the court found that while compelling parties to engage in ADR would be unacceptable, it was the court’s role to encourage mediation options.140 Furthermore, this encouragement could be “robust.”141 Thus, the Halsey court held that parties, even successful ones, who unreasonably withhold consent to mediate, could be liable for costs.142 Recognizing that this was a departure from the general rule on costs, the court explained:
[bookmark: co_pp_sp_1198_1001_1][bookmark: co_footnoteReference_F143373870441_ID0EZ]In deciding whether to deprive a successful party of some or all of his costs on the grounds that he has refused to agree to ADR, it must be borne in mind that such an order is an exception to the general rule that costs should follow the event. In our view, the burden is on the unsuccessful party to show why there should be a departure from the general rule. The fundamental principle is that such departure is not justified unless it is shown . . . that the successful party acted unreasonably in refusing to agree to *1001 ADR.143
 
 
[bookmark: co_g_ID0EDDBG_1]The court offered a non-exhaustive list of factors to determine if a party’s refusal to participate in mediation was reasonable:
[bookmark: co_footnoteReference_F144373870441_ID0EW](a) the nature of the dispute; (b) the merits of the case; (c) the extent to which other settlement methods have been attempted; (d) whether the costs of the ADR would be disproportionately high; (e) whether any delay in setting up and attending the ADR would have been prejudicial; and (f) whether the ADR had a reasonable prospect of success.144
 
 
[bookmark: co_g_ID0EAEBG_1][bookmark: co_footnoteReference_F145373870441_ID0EI][bookmark: co_footnoteReference_F146373870441_ID0EL][bookmark: co_footnoteReference_F147373870441_ID0EP]Thus, the court considered reasonableness a relevant factor in evaluating a party’s refusal to mediate.145 Commentators greeted Halsey with mixed reviews: some viewed it as a “sensible compromise,”146 while others criticized the court’s failure to mandate mediation, noting that several other jurisdictions supported compulsory dispute resolution processes.147
 
[bookmark: co_g_ID0EWEBG_1][bookmark: co_pp_sp_1198_1002_1][bookmark: co_footnoteReference_F148373870441_ID0EC][bookmark: co_footnoteReference_F149373870441_ID0EG]*1002 The court’s decision in Halsey precipitated a series of litigated consent cases that extends far beyond the issue of participation in mediation.148 Halsey’s costs scheme, which penalizes parties who are deemed to have unreasonably refused to mediate, has been extended to refusals to negotiate, delays in agreeing to mediate, taking unreasonable positions in mediation, and even to a party’s unreasonable conduct in demanding an apology as a prerequisite to mediation.149
 
[bookmark: co_g_ID0ENFBG_1][bookmark: co_footnoteReference_F150373870441_ID0EV][bookmark: co_footnoteReference_F151373870441_ID0E1][bookmark: co_footnoteReference_F152373870441_ID0EI][bookmark: co_footnoteReference_F153373870441_ID0EW]While still the exception, many courts have imposed costs for unreasonable refusals to negotiate or mediate.150 However, more often courts have found parties’ refusal to mediate not unreasonable.151 While it is difficult to draw definitive conclusions from the cases decided “within the Halsey reasonableness framework,” “a common rationale for refusing to impose costs has been reliance on the sixth Halsey factor: namely, whether mediation had a reasonable prospect of success.”152 It is somewhat unsettling that the reasonable prospect for success has become such a recurrent theme “because it is not clear what ‘success’ meant to the court.”153 Resolution of all pending issues? Some issues? A better understanding between the parties?
 
[bookmark: co_g_ID0EFHBG_1][bookmark: co_footnoteReference_F154373870441_ID0EQ][bookmark: co_footnoteReference_F155373870441_ID0EV][bookmark: co_footnoteReference_F156373870441_ID0E1][bookmark: co_pp_sp_1198_1003_1][bookmark: co_footnoteReference_F157373870441_ID0ED]In the post-Halsey era, the debate over mandatory mediation continues in England. Critics such as Dame Hazel Genn are concerned with the exercise of covert power during the course of mediation and the influence of this power over settlement agreements.154 Genn claims that mandatory mediation practices invite coercion.155 This has not stopped England from introducing mandatory mediation for divorce cases.156 However, after a *1003 review of civil litigation by Sir Rupert Jackson, mediation is still not mandatory.157
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[bookmark: co_g_ID0EAJBG_1][bookmark: co_footnoteReference_F158373870441_ID0EJ][bookmark: co_footnoteReference_F159373870441_ID0EO][bookmark: co_footnoteReference_F160373870441_ID0ET][bookmark: co_pp_sp_1198_1004_1][bookmark: co_footnoteReference_F161373870441_ID0E4][bookmark: co_footnoteReference_F162373870441_ID0EC][bookmark: co_footnoteReference_F163373870441_ID0EG]More recently, the European Court of Justice has weighed in on the mandatory mediation debate in a case involving Italian consumer telecom disputes. In Rosalba Alassini v. Telecom Italia SpA,158 the court held that the compulsory mediation scheme imposed by Italian law did not amount to a breach of Article 6(1) of the Convention for the Protection of Human Rights and Fundamental Freedoms.159 This case involved a preliminary ruling regarding provisions of the Universal Services Directive.160 One of the procedural issues considered by the court was whether certain provisions of the Universal Service Directive requiring Member States to ensure transparent and simple procedures for dispute resolution were violated by an Italian law requiring an out of court dispute resolution procedure before the case would be *1004 allowed to proceed to court.161 The court opined that none of the Directive’s provisions limited the power of Member States to establish mandatory out of court procedures to settle consumers’ telecom disputes with providers.162 Critics were concerned that the court simply assumed mediation to be a beneficial process without examining any empirical evidence.163
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[bookmark: co_g_ID0EZKBG_1][bookmark: co_footnoteReference_F164373870441_ID0EB][bookmark: co_footnoteReference_F165373870441_ID0EG][bookmark: co_footnoteReference_F166373870441_ID0EL][bookmark: co_pp_sp_1198_1005_1][bookmark: co_footnoteReference_F167373870441_ID0EV][bookmark: co_footnoteReference_F168373870441_ID0E1][bookmark: co_footnoteReference_F169373870441_ID0E6][bookmark: co_footnoteReference_F170373870441_ID0EE][bookmark: co_footnoteReference_F171373870441_ID0EJ][bookmark: co_footnoteReference_F172373870441_ID0EQ]Three years after the Alassini ruling, Italy adopted a mediation regime that extended far beyond the Directive’s mandate and incorporated mediation into domestic law as well as cross-border disputes.164 Effective March 20, 2011, mediation became a condition precedent for litigation involving an extensive range of civil and commercial disputes in Italy.165 The new law is a robust, if not coercive, form of compulsory mediation that has all the markings of an arbitration process.166 It operates in the following *1005 manner: if parties go to court without attempting to mediate, the law requires that the court stay the proceedings for not longer than four months so that mediation can be attempted.167 In situations where no agreement is reached, the mediator may offer a settlement proposal if the parties request it and if the mediator considers it appropriate after warning the parties of the possible legal consequences.168 While the parties are free to accept or reject the mediator’s proposal, rejecting the proposal could trigger cost consequences.169 To the extent that the court’s subsequent judgment “completely corresponds” with the mediator’s proposal, the court may award costs against the party who declined to accept the mediator’s proposal.170 As critics have observed, confidentiality is obviously compromised when this occurs.171 Whether Italy’s adoption of mandatory mediation was a decision made on the merits, or prompted by the Mediation Directive, or was a decision based on the volume of cases that weigh down the Italian justice system, is unclear. However, with its backlog of 5.4 million civil cases, the Italian justice system was clearly in need of reform.172
 
[bookmark: co_g_ID0EXMBG_1][bookmark: co_footnoteReference_F173373870441_ID0EC][bookmark: co_pp_sp_1198_1006_1][bookmark: co_footnoteReference_F174373870441_ID0EU]Some Member States have employed financial incentives, rather than compulsory regulations, to encourage mediation. For example, in Bulgaria, if parties are successful in resolving a dispute in mediation, they are entitled to a refund of 50% of the state fee that they paid to file the case in court.173 Romania provides an even greater incentive to parties, who receive “full *1006 reimbursement of the court fee if [they] settle a pending legal dispute through mediation.”174
 
[bookmark: co_g_ID0E2NBG_1][bookmark: co_footnoteReference_F175373870441_ID0ED][bookmark: co_footnoteReference_F176373870441_ID0EJ][bookmark: co_footnoteReference_F177373870441_ID0EN]To a lesser extent, other EU countries have also surpassed the requirements of the Directive by imposing various forms of mandatory mediation or offering proposals for such regulations.175 Additional countries may follow in response to low interest levels in mediation. In Poland, which enacted a comprehensive mediation law in 2005 that applied to both domestic and cross-border disputes,176 low mediation usage has already led to calls for greater initiatives by judges, policymakers, and lawyers to support mediation.177
 
[bookmark: co_g_ID0EUOBG_1]C. What Europe Can Expect with Mandatory Mediation Regimes
[bookmark: co_g_ID0E5OBG_1][bookmark: co_footnoteReference_F178373870441_ID0EJ][bookmark: co_pp_sp_1198_1007_1][bookmark: co_footnoteReference_F179373870441_ID0ET][bookmark: co_footnoteReference_F180373870441_ID0EY][bookmark: co_footnoteReference_F181373870441_ID0E4][bookmark: co_footnoteReference_F182373870441_ID0EB]Before EU Member States consider adopting more aggressive approaches to mediation as a possible remedy for its low usage, they should take note of other countries’ experiences with compulsory regimes, particularly the United States. One of the major mediation debates in the United States for over twenty-five years has been whether mediation, which is essentially a voluntary process, should be made compulsory.178 Proponents of mandatory regimes have argued that diversion to mediation is a sensible *1007 move, particularly when considering the desirability of reducing the dockets of overcrowded courts.179 To honor the understanding of mediation as a voluntary process, proponents have adopted Professor Frank Sander’s theory that there is a difference between requiring parties to enter into a mediation process, a permissible practice, and requiring them to reach an agreement in mediation, an impermissible form of coercion.180 Another justification proponents have invoked in developing compulsory regimes is the need to remedy the low usage problem caused by unfavorable views of mediation, which are shared by potential users.181 Some clients and lawyers have perceived of mediation as a sign of weakness, while other critics have viewed it as a form of “second class justice.”182
 
[bookmark: co_g_ID0EIQBG_1][bookmark: co_footnoteReference_F183373870441_ID0EZ][bookmark: co_footnoteReference_F184373870441_ID0E6][bookmark: co_footnoteReference_F185373870441_ID0EE][bookmark: co_footnoteReference_F186373870441_ID0EJ][bookmark: co_pp_sp_1198_1008_1][bookmark: co_footnoteReference_F187373870441_ID0ES]In an effort to promote and legitimize mandatory mediation, the Law and Public Policy Committee of the Society of Professionals in Dispute Resolution (SPIDR) issued a report in 1990 stating that “[m]andatory participation in non-binding dispute resolution processes often is appropriate.”183 Federal legislation soon followed. The Civil Justice Reform Act of 1990184 and its progeny in the states made mandatory mediation part of the ADR landscape, and courts upheld its legitimacy.185 After mediation was implemented as a cure for the inefficiencies of the justice system, mandatory mediation programs were adopted in numerous contexts, particularly for custody and divorce disputes.186 Some studies reported that parties remained satisfied *1008 with mediation, even when their participation was required.187
 
[bookmark: co_g_ID0EZRBG_1][bookmark: co_footnoteReference_F188373870441_ID0EB][bookmark: co_footnoteReference_F189373870441_ID0EJ][bookmark: co_footnoteReference_F190373870441_ID0EM][bookmark: co_footnoteReference_F191373870441_ID0ER][bookmark: co_footnoteReference_F192373870441_ID0EU][bookmark: co_footnoteReference_F193373870441_ID0EX][bookmark: co_footnoteReference_F194373870441_ID0EE]Today in the United States, there is a substantial amount of literature that criticizes mandatory mediation programs with their frequent requirements of good faith participation.188 While mandatory mediation programs were adopted in large measure for efficiency reasons, experience has demonstrated that in some respects these programs have been false economies. Given the number of parties returning to court to challenge the validity of agreements made in mediation, the efficiency rationale has lost some of its luster.189 Paradoxically, while mediation has been offered as a means of access to justice, some scholars have argued that it has become a barrier to accessing justice190 and that it should be phased out.191 Other critiques include claims that mediation has outlived its usefulness, is antidemocratic,192 has reduced the number of trials, has lacked the substantive and procedural protections of court,193 and can be “destructive to many women and some men” in the divorce context.194
 
[bookmark: co_g_ID0ELTBG_1][bookmark: co_pp_sp_1198_1009_1][bookmark: co_footnoteReference_F195373870441_ID0EZ][bookmark: co_footnoteReference_F196373870441_ID0E5][bookmark: co_footnoteReference_F197373870441_ID0ED][bookmark: co_footnoteReference_F198373870441_ID0EI]Apart from these policy and process critiques, mandatory mediation programs also implicate ethical issues. When forced to engage in mediation, some lawyers push back by using the *1009 mediation process as a free discovery tool195 or by simply going through meaningless motions.196 Confidentiality may also be compromised, particularly when rules requiring good faith bargaining allow the mediator to report on what happens during mediation.197 Good faith bargaining requirements can also pressure parties to settle.198 Some parties who are referred to mediation may fear that if they do not settle, there will not be a favorable outcome from the judge.
 
[bookmark: co_g_ID0ERUBG_1]V. The Challenges Ahead
[bookmark: co_g_ID0E2UBG_1][bookmark: co_footnoteReference_F199373870441_ID0ES][bookmark: co_pp_sp_1198_1010_1][bookmark: co_footnoteReference_F200373870441_ID0E6]As the European Union moves forward with further experimentation and implementation of the Directive, policymakers should be aware of some of the challenges posed by establishing mandatory mediation regimes in Member States. First, there is a definitional concern with the blurred boundaries between the concepts of “mediation” and “conciliation,” terms that are often used interchangeably in Europe. The definition of mediation in the United Nations Commission on International Trade Law (UNCITRAL) Model Conciliation Act explicitly equates conciliation with “mediation or an expression of similar import.”199 However, there are cultural differences in the *1010 interpretation of these processes that need to be taken into account. Some scholars equate conciliation with an evaluative type of mediation, while others have taken the opposite view and label conciliation as a brand of facilitative mediation.200 Given different understandings in the meaning of mediation among Member States, the problem of blurred boundaries needs to be addressed.
 
[bookmark: co_g_ID0EIWBG_1][bookmark: co_footnoteReference_F201373870441_ID0ET][bookmark: co_footnoteReference_F202373870441_ID0EZ]Related to this definitional problem is the challenge of understanding the potential consequences of mandatory, as opposed to voluntary, mediation. The Directive simply encourages lawyers to inform their clients of the possibility of mediation.201 However, lawyers must be cautious in their description of mediation, which may differ depending upon whether mediation is a voluntary or mandatory undertaking. In countries with a mandatory regime, such as Italy, where mediators are permitted to offer potentially binding evaluations,202 a lawyer’s advice might be considerably different than in a Member State where mediation is completely voluntary.
 
[bookmark: co_g_ID0ECXBG_1][bookmark: co_footnoteReference_F203373870441_ID0EN][bookmark: co_pp_sp_1198_1011_1][bookmark: co_footnoteReference_F204373870441_ID0EY][bookmark: co_footnoteReference_F205373870441_ID0E4][bookmark: co_footnoteReference_F206373870441_ID0EB]Finally, the ethical concerns that arise in mediation are generally heightened in mandatory mediation regimes. Ethical concerns become more complicated in cross-border settings, where formal and informal cultural practices among parties and lawyers may differ.203 The concept of mediator neutrality, *1011 appropriate mediation advocacy, and identifying mediator conflicts of interest may have varied meanings in the Member States. Protecting confidentiality may also pose challenges, as some countries, such as Sweden, have adopted the limited confidentiality protection of the Directive,204 while others, such as Italy, have taken a more “rigorous approach.”205 The EU Parliament has already observed that a more comprehensive approach to confidentiality is needed.206
 
[bookmark: co_g_ID0EIYBG_1]VI. Conclusion
[bookmark: co_g_ID0ESYBG_1][bookmark: co_footnoteReference_F207373870441_ID0ED][bookmark: co_footnoteReference_F208373870441_ID0EI]This Article has described how mediation has captured the contemporary access to justice movement in Europe. As Europe embraces mediation with gusto, policymakers should be cautious in their expectations and should not view mediation as a panacea for the ills of civil justice systems. If access to justice includes access to ADR systems, in particular mediation, then it is critical to keep in mind the values that made mediation attractive in the first place. Mediation’s core values of self-determination and party participation have been its distinguishing characteristics, and those that differentiate it from the arbitration process.207 The pull towards compulsory mediation regimes, particularly when coupled with the practice of mediator evaluation, could leave mediation looking very much like arbitration, with parties asking whether they have been unwittingly led down the primrose path to justice.208 Mediation regimes are only as good as the values they embody; thus, party self-determination needs to remain the controlling principle of mediation.
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