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New BAC Arbitration Rules-I_eading the BAC
into a More Internationalized New Era

By Helena H. C. Chen
(Partner of Pinsent Masons LLP: Ph.D.in Law)

The Beijing Arbitration Commission (the “BAC”)'s
new Arbitration Rules (“New Rules”) aim to provide clearer
procedural guidance for its arbitration proceedings and also
demonstrate the BAC’s resolve to become an even more
internationalized arbitration institution. To elaborate, the
most important amendments in the New Rules are:

(1) The newly-introduced “Arbitration Fee Schedule
for International Commercial Arbitration”: In the past,
remunerations to domestic arbitrators are included as a
part of the arbitration institution’s fees, which is calculated
as a certain percentage of the amount in dispute. These
arbitrators’ remunerations vary from one institution to
another depending on the arbitration institutions’ rules
on splitting the institutions” own fees and arbitrators’
remunerations. Even though the BAC has a reputation for
being “generous” to its arbitrators, there is still a discrepancy
when the fees are compared to standard hourly charges in
international arbitrations. As the saying goes, “Arbitration
is only as good as the arbitrator”. In order to attract first-
tier arbitrators from around the world, a mechanism that
is comparable with the international practice for deciding
arbitrators’ remunerations is wanting. Therefore, the
New Rules introduce an “Arbitration Fee Schedule for
International Commercial Arbitration” at Annex 2, which
separates the arbitrators’ remunerations from the institutional
fees in international commercial arbitration proceedings.
Under the new Fee Schedule, the parties and arbitrators may
agree that the arbitrators’ remunerations shall be calculated
either being calculated on an hourly basis or as a percentage
of the amount in dispute. By giving the parties and the
arbitrators these options, the new Fee Schedule takes into
account the prevailing domestic arbitration practice in the
PRC and introduces the option of the hourly charge method
commonly used in international arbitration proceedings so
as to give parties an opportunity to retain internationally
eminent arbitrators and therefore further enhance the quality
of the arbitrations.

(2) For international commercial arbitration
proceedings, the BAC has added provisions concerning
interim measures and emergency arbitrators (Articles 62
&63 of the New Rules). This amendment is consistent
with the trends seen in major international arbitration
institutions” amendments to their arbitration rules in recent
years. However, in terms of enforcement of the decisions
or interim awards concerning interim measures rendered by
the emergency arbitrator or arbitral tribunal, it is unclear
whether the parties will be left by themselves to comply
with these decisions or interim awards. It remains to be seen
whether the decisions or interim awards concerning interim
measures will be enforced and how they would be enforced
under the current Chinese legal regime.

(3) For international commercial arbitration
proceedings, the BAC has added Article 69 (3) that: “By
agreement of the parties, or upon the parties’ consensus
during the arbitral proceedings, the Arbitral Tribunal may
render its award amiable compositeur or ex aequo et bono,
but such award shall not violate the mandatory provisions
of law and the public interest “. This amendment follows
Article 35.2 of the UNCITRAL Arbitration Rules (2010)
and gives parties the option to, by agreement, authorize the
arbitral tribunal to render its award amiable compositeur or
ex aequo et bono. How this new amendment is implemented
in practice remains to be seen.

(4) The transcript of arbitration hearing: It is a common
practice internationally to permit a transcript of the
arbitration hearing to be provided to the parties. Nonetheless,
the arbitration rules of the PRC arbitration institutions had
been silent on this matter. In the past, even though the Rules
provide that “the arbitral tribunal may make an audio or

video record of the hearing,” that record is not provided
to the parties. The amended Article 40(5) provides that
“upon a joint request by both parties, or a request by one
party that has been approved by the BAC, the BAC may
appoint a stenographer(s) to record the hearing, and the
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resulting additional costs shall be borne by the parties
or the requesting party “. Such an amendment is helpful
to enhance the transparency of arbitral proceedings to
the parties. Likewise, CIETAC’s new Arbitration Rules,
effective from 1 January 2015, also provides at Article
40.3 that “[a]t the request of a party, the Arbitration Court
may, having regard to the specific circumstances of the
arbitration, decide to engage a stenographer to make a
stenographic record of an oral hearing, the cost of which
shall be advanced by the parties”. Comparing these
two new provisions, the BAC rule provides that when
there is a joint request by both parties, a stenographer
may be appointed without the BAC’s approval, whereas
CIETAC’s provision does not expressly stipulate so. It
remains to be seen whether CIETAC’s Arbitration Court
will always decide to engage a stenographer to record an
oral hearing when the parties so jointly request. In any
event, the amendments by both the BAC and CIETAC
in this regard are in response to calls by the parties to
enhance the transparency of arbitral proceedings.

(5) Additional parties, claims between multi-parties
and the consolidation of arbitration proceedings: As
commercial transactions become more and more complex,
disputes nowadays are not usually limited to two parties
and may also involve several related contacts and
arbitration agreements. Article 13 (1) of the New Rules
provides that before the Arbitral Tribunal is constituted,
the parties may apply to join an additional party under
the same arbitration agreement to the arbitration, subject
to the approval by the BAC. Article 14 (1) of the New
Rules further provides that where there are two or more
Claimants or Respondents in an arbitration proceeding,
any party may raise claims against any other party that
is under the same arbitration agreement. In addition,
the possibility to consolidate arbitration proceedings
reflects the trend seen in amendments to major arbitration
institution rules in recent years. The first part of Article
29 (1) of the New Rules provides that “[w]here the
parties consent, or where a party applies and the BAC
considers it necessary, the BAC may decide to consolidate
two or more arbitrations pending under the Rules into a
single arbitration”. In practice, what are the factors that
the BAC will take into consideration when it decides
whether or not to consolidate arbitration proceedings?
In this regard, Article 29 (2) of the New Rules provides
some guidance in that the BAC may take into account all
circumstances, including the arbitration agreements on
which the relevant arbitration proceedings are based, the
nexus between the proceedings, the stage of proceedings
of the relevant arbitration proceedings, and whether the
arbitrators are already nominated or appointed. These

factors are similar to the factors set forth in Article 28
of the HKIAC Administered Arbitration Rules (2013). It
would be interesting to observe how the BAC will apply
and interpret these factors in practice.

(6) The New Rules expressly allows for the parties
to amend their Claims or Counterclaims. However, if an
amendment to the Claim or Counterclaim is made at a
stage that may adversely affect the normal progress of
the arbitral proceedings, the BAC or the Arbitral Tribunal
may refuse such amendments (Article 12 (2) of the New
Rules). In addition, when deciding whether or not to
accept a Counterclaim raised after the expiration of the
time limit to do so, the BAC or the Arbitral Tribunal (as
the case may be) shall take into account whether it is
necessary to hear the Counterclaim and the Claim in one
single proceeding, the extent of the delay in bringing
the Application for the Counterclaim, whether the
Counterclaim will cause unnecessary delays to the arbitral
proceedings and other related factors (Article 11 (2) of
the New Rules).

(7) The New Rules expressly provides that if the parties
breach the Rules and the breach results in a delay to the
arbitration proceedings, the arbitral tribunal may take the
breach into consideration when determining the issue of
costs. Furthermore, where additional costs were incurred or
increased due to such delay in the proceedings, the delaying
party shall bear responsibility for those additional costs
(Article 51 (3) of the New Rules).

(8) The New Rules expressly allow the Arbitral
Tribunal to exercise discretion. For example, Article 2 (3)
of the New Rules provides that in respect of any matters
not expressly provided for in the Rules, the Arbitral
Tribunal shall have the power to advance the arbitral
proceedings in such manner as it considers appropriate
in order to ensure an efficient and fair resolution of the
disputes between the parties. Article 37 (2) of the New
Rules further provides that when assessing evidence,
the Arbitral Tribunal may, in addition to referring to the
relevant laws, regulations, and judicial interpretations,
conduct its own assessment by taking iﬂnto consideration
factors such as industry practices and trade usages, to
consider the evidence in a holistic manner.

To sum up, the BAC’s amendments to its Rules are
helpful in that they further clarify its procedural rules,
enhance the transparency of arbitral proceedings to the
parties, provide a clear foundation for arbitral tribunals to
exercise discretion and facilitate compatibility of BAC’s
practice with internationally accepted arbitration practice.
These amendments make the adoption of the BAC arbitration
rules more attractive and pave the way for growth and the
development of the BAC in the coming years.




